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WORKING WITH CHILDREN (CRIMINAL RECORD CHECKING) BILL 2004 
Second Reading 

Resumed from 20 October. 

MR R.F. JOHNSON (Hillarys) [4.30 pm]:  As from about six hours ago I am the lead  speaker on this Bill for 
the Opposition.  I have tried to brief myself as much as possible so that I can do justice to this legislation.  This 
Bill has been in the making since January of this year.  I am sure the minister will confirm whether that is the 
case, but I understand it started its life in January.  If I were a cynic - you know, Mr Acting Speaker (Mr A.P. 
O’Gorman), that I am not - I would start my speech by saying that this looks like a bit of the political 
opportunism that we have seen so much of in this House over the past few weeks, because this Government is 
approaching the end of its term and there will be an election very shortly.  I understand that this is also children’s 
week.  The Government has not bothered about this Bill since January, but in its dying days - I hope and pray 
that these are its dying days - it has suddenly decided that it wants this Bill in the House quickly and declared an 
urgent Bill, because it is going to an election within a matter of weeks; and also because this is a very important 
week - children’s week.  If I were a cynic that is what I would be saying, but I am too charitable to say that. 

Another Bill that the Minister for Education and Training had carriage of - the Western Australian College of 
Teaching Bill 2004 - went through this House, and it is interesting that when it got to the other place Hon Alan 
Cadby moved an amendment to ensure that teachers would be subject to scrutiny for any convictions that could 
have a detrimental effect on children.  As I understand it, the minister did not want that amendment to be passed, 
and the Greens (WA) had to side with the coalition in the other place to get that amendment through.  That was 
against the wishes of the Minister for Education and Training.  Where is the unity in this Government to protect 
our children?  Is it just a facade that this legislation is being debated now because it is children’s week?  Is it just 
a facade because we are going to an election in a few weeks?  Is this Government really committed to this 
legislation?  I would like to think that it is.  Members on this side of the House are very committed to protecting 
our children.  That is why I think it was a good day’s work when that amendment was moved in the other place 
to ensure that teachers had to be scrutinised for possible convictions and offences.  That is what I would say if I 
were a cynic. 

Ms S.E. Walker:  Or if you were telling the truth. 

Mr R.F. JOHNSON:  Which I am.  I always tell the truth.  Bearing that in mind, one must wonder about the 
sincerity of this Government.  Members on this side of the House are very committed to protecting our children.  
We first floated the proposition that a children’s commissioner should be appointed, because we believe that 
child abuse is such a serious issue and has such a deleterious effect on children as they grow up that the 
appointment of a children’s commissioner is essential.  This Government was dragged kicking and screaming 
until it had no option but to come up with a similar proposal - a proposal that it objected to time and again, even 
during the Gordon inquiry.  This Government objected to mandatory reporting for people convicted of child 
offences and child abuse.  One must therefore ask how serious it is about protecting our children.  I would like to 
think that members of the Government are as serious as we are on this side of the House.  I would like to think 
that all members believe that our children are so important to us that we must protect them at all costs.  It is also 
interesting that our spokesperson for children in the other place, Hon Barbara Scott, back in June 2002 issued a 
press release about certain members of the church who had been accused of child abuse.  At that stage she 
backed a call from the Anglican Archbishop of Perth, Dr Peter Carnley, who said that he wanted a national 
government-run system of screening cards.  We know that this system has been introduced in Queensland; it 
does not run throughout the whole of Australia.  It seems to have started its life in Queensland, but in June 2002 
Hon Barbara Scott backed a call from the Anglican Archbishop of Perth for a government-run system of 
screening cards to be introduced.  That was in mid 2002.  We are now, in November 2004, in the dying days of 
this Government.  It has taken this long to introduce a Bill that will go a long way towards ensuring that people 
who work either in paid jobs or as volunteers are adequately screened. 

I have the great honour and privilege of being the chairman of Radio Lollipop Australia, which organisation has 
been running for 25 or 26 years.  It originated in the United Kingdom, and it operates on both sides of Australia, 
as well as in New Zealand, America and other parts of the world.  We have always insisted that our volunteers 
obtain a police clearance, because the last thing we want is to run the risk that any of our volunteers have 
convictions for child abuse or any form of abuse that is detrimental to children.  We have been doing that for 
years.  People can be Radio Lollipop volunteers only if they have gone through the screening process.  It is a 
voluntary organisation.  I am told that the cost for people to obtain the card will be $45.  However, I am told also 
that for voluntary groups the cost will be a lot less than that.  The last time I made inquiries with Radio Lollipop 
the cost was about $10 for both a state and a federal police clearance.  I think a special arrangement has been 
made with the Police Service, because that organisation is a children’s charity.  Most reasonable people would 
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consider that it is unreasonable to ask volunteers to pay $45 before they are allowed to carry out their voluntary 
work.  Volunteers do a tremendous job in this State, not only for children but also in other areas.  If volunteers 
will have to pay $45 for a police clearance, there will be a huge drop in the number of volunteers.   
We certainly do not oppose the Bill.  We will be supporting the Bill.  However, we have some concerns, and 
during consideration in detail we will seek some clarification on these matters.  I believe the card will need to be 
renewed every two years.   
Ms S.M. McHale:  Every three years.   
Mr R.F. JOHNSON:  Even if it is every three years, it will still impose an unnecessary financial burden on many 
people who need the card for their employment or even to do voluntary work.  I will ask during consideration in 
detail whether the proposed fee of $45 truly reflects the cost of finding out the details of a person’s criminal 
record.  I suggest it probably does not and that there will be an element of profit, if I can use that word, for the 
department that will be doing the work.  I do not believe that should be the case.  It is a bit like the recording fee 
that people are charged when they renew their motor vehicle registration.  The Auditor General found that it was 
wrong to charge that fee, because the cost of doing that work was far less than what the department was 
charging.  In other words, many Western Australians have been ripped off over the past three years because they 
have had to pay a recording fee simply to renew their vehicle registration.  In this day and age of 
computerisation, when government agencies have access to high-tech databases, I wonder whether it would not 
be more appropriate to have a 10-year renewal.  

Another problem is that a person may pay $45 for a card that shows he has a clean record, but two weeks later he 
may commit an offence against a child.  It may take a long time for the police to become involved and for 
anyone else to know that that person has committed an offence.  Very often the details are not published.  Surely 
it would not be difficult for the courts or the Director of Public Prosecutions to put in place a system whereby 
that was flagged to whoever was responsible for the issue of these cards so that the business, company or school 
that was involved would know that that had happened.  It is not clear from the legislation how such a situation 
will be dealt with.  If it will be necessary to wait until the offence has become public knowledge, it may be too 
late, because the person may have committed another offence.  Another area of concern is the insistence by the 
courts that juveniles not be named and that their records not be used.   
Ms S.E. Walker:  We have dealt with that in our legislation.   
Mr R.F. JOHNSON:  I know we have, but I do not think the Government has.  A person may have reached the 
age of 25 and apply for a job in a school or a childcare centre, or to coach young people in sport. 
Dr E. Constable:  Or as a cleaner in a children’s hospital.   
Mr R.F. JOHNSON:  Yes.  He may apply for a job as a caretaker in a school, as happened in that dreadful case 
in the United Kingdom, in which two girls were murdered by the caretaker of their school.  One would not think 
a person would be allowed to be in a position in which he was able to do something like that.  The British 
Government was condemned by the media and the public - I suggest not only in Great Britain but throughout the 
world - for allowing that to happen.  A person may have reached the age of 25 or 30 and be an adult.  He may 
have had a clean record for many years.  However, as a 14-year-old he may have been convicted of sexually or 
physically abusing a 10-year-old.  Normally no-one hears about those sorts of offences, because they involve 
children, and children cannot be named.  How will the minister ensure under this Bill that that will be flagged on 
the police record and on the new card system so that such a person will not be allowed to work with children 
even when he is 25 or 30 years old?  If that is not covered in the Bill, it should be covered.  As we learnt in the 
briefing today, many of the thought processes in our brain are established in the first few years of our lives.  
Professor Fiona Stanley tells us that if there is a lack of love and nurturing or a lack of nutrition in the first few 
years of a person’s life, that may affect a person’s behaviour even when he or she is 10, 12, 13 or 14 years old.  
If that is the case, how will that ever come to light?  If we are serious about this matter we should ensure that a 
person who has committed an offence against a younger child, albeit that he may have been only 14 years of age 
when he committed the offence, is precluded from working with children.  Over the past few years it has been 
highlighted in many cases in not just this State and country but many countries that if proper record keeping and 
a proper screening system had been in place, many children would have been spared abuse.  One classic case that 
the minister and I know very well is Operation Snowman whereby somebody from another State who had been 
convicted of child sex offences moved to Western Australia and worked with children.  He took the children 
interstate as part of a holiday program and committed sexual offences against them.  At that time not much could 
be done to the offender in this State because the offences were committed in another State.  The Western 
Australian police had to organise the police from another State to come to Western Australia and charge the 
offender so that the offender could be prosecuted in another State.  If a proper screening process had been in 
place, perhaps those children would not have been abused.   
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We must ensure that we protect children as best as we possibly can.  However, at the same time we must not 
make it virtually impossible for people to do what they have been doing for many years naturally, honestly, in 
good faith and with the best interests of the children at heart.  The Bill provides that it is fine if young people 
with young children want to coach their children in sport; for example, soccer or netball - if it is a girl - 
basketball - whether it is a boy or a girl - or rugby, or any other sort of sport.  The parents do not need to be 
screened, and nor should they, for goodness sake.  If we get to the stage at which parents must be screened from 
their children, God help all of us.  It will be time to shut up shop and go home if that is the case.  If we have 
reached that point, parents should build a wall around their property to keep their children inside.  I hope it never 
comes to that.  As I said, great parents with the best intentions in the world can coach their own children in sport.  
I do not have the expertise to coach children that my very good colleague the member for Wagin has, because he 
is a great sportsman.  I am confident that he would be a great coach in many sports.  If his son were deemed a 
child - that is, he is under the age of 18 - he could coach his child.  However, as I understand it, under this 
legislation if the best mate of the member’s son wanted to participate, the member for Wagin would need to get a 
child clearance card because he would be coaching not only his son, but also his son’s best mate.  However, what 
would happen if the member’s son had half a dozen mates who wanted coaching?  I am sure his son would have 
half a dozen mates, because the apple never falls far from the tree; the member for Wagin is a jolly good bloke 
and a great sportsman, I am sure.  The member for Wagin would need to get a clearance card to coach them 
because he had offered to volunteer his coaching expertise to not only his son, but also his son’s friends.  Where 
is the line drawn?  Does one need a clearance card to coach other children only if the number of children is equal 
to the number of players on a football team?  I do not think that is the case.  Today I have been told that a parent 
must get a clearance card even if he or she coaches only one other child who is not the parent’s son or daughter.  
I would like the minister to confirm whether that is the case.  I hope it is not the case.  It does not take a 
sledgehammer to crack a walnut.  I am not suggesting that the problem is a walnut; the problem is quite a large 
nut.  However, we must ensure that we do not stop all the good things that happen in our society because of a 
fear that some bad things might happen.  They are bad things.  The minister and I have spoken many times on 
this subject and we both feel the same way about child abuse.  I hope that the minister will be able to give me 
that information.   
I will stay on that train of thought.  I belong to a local incorporated community sporting association that 
predominantly plays tennis.  Sometimes that association holds events for junior tennis.  The mums and dads who 
play tennis try to encourage the juniors to play tennis as often as they can.  Most people would applaud that 
initiative because the children do very important exercise.  Unfortunately, during this week, which is Children’s 
Week, we have heard that many children are becoming obese because of a lack exercise and because they eat all 
the wrong things.  Therefore, it is important to try to give them as much exercise as possible.  That cannot be 
done by giving them a cheap packet of Corn Flakes with a pedometer in it, which I am told does not work very 
well.  We must encourage children to play sports.  As I understand it, if my local sporting organisation wanted to 
organise tennis matches for the juniors - that is, people younger than 18 - under this legislation the parents would 
have to apply to get a police clearance even though the parents know the people involved.  Usually parents are 
involved in that type of activity because they are the most committed.  Those parents want to give up their time 
to not necessarily coach but to open up the tennis courts, organise singles and doubles matches and ensure that 
the kids do not bash themselves silly with their tennis rackets.  As I understand it, although that organisation 
does not exist to service or to in any way coach or organise young people’s activities - it would be very much an 
ancillary activity - under this legislation those parents would have to obtain the new security card.   
I will refer to other parts of the Bill.  Today more and more people are being charged with viewing and 
downloading child pornography from the Internet.  We have seen those people on the television, heard about 
them on the radio and read about them in the newspapers.  I believe - and I am sure the minister does also - that 
if people have a dreadful interest in child pornography, they are not suitable people to work with children.  It is 
very difficult to know how many people are accessing child pornography.  We must ensure that people who have 
done nothing wrong receive natural justice.  I am not sure that that is occurring.  I am aware of a case in Perth of 
somebody who has been accused of accessing child pornography.  A letter was received from this person’s 
employer, a government department, accusing that person of accessing child pornography and other 
pornographic sites at work.  I believe the letter has since been destroyed.  It was realised soon after it was sent 
that it was not appropriate, and another letter was substituted and backdated to the date of the original letter.  
That person has been through hell and back because of those accusations.  That person was not even at work on 
the days the hits were made on the pornographic sites.  That person’s life has been ruined.  That person has asked 
that the police investigate the matter because a cloud hangs over his head.  The treatment of the person accused 
of that act when it was certainly not the case is almost as bad as would be the treatment of someone who has 
accessed child pornography.  This person is pretty computer illiterate, and the password security is so lax in the 
organisation concerned that almost anybody could have used his password.  The most telling fact was that the 
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person was not working at the time that the hits were made.  If someone is to be accused in relation to child 
pornography and other matters, we must be sure that that person did the act.   

There is often a lot of bitterness between a husband and wife in marriage break-ups.  I am sure members know of 
cases, as I know, in which the best ammunition for the wife - it is normally the wife in these matters - to reduce 
access arrangements for her husband, the father of her children, is to suggest that the children suffered child 
molestation while in contact with the father.  Sometimes the father is prevented from seeing his children in such 
cases.  Very often, no-one is charged because it is known the charge cannot be proved.  If the matter could be 
proved, that person would be put in prison.  As I understand it, a person who is charged under this Bill will go 
onto the register, and that person will find it difficult to obtain a card to work in an area with children.   

I hope that the minister will answer some of these concerns that I raise.  I know that the minister’s advisers at the 
back of the Chamber are busily writing down my questions and the answers to give to the minister.   

Ms S.M. McHale:  I know the answers.   
Mr R.F. JOHNSON:  I am sure that the minister does not know all the answers.  The advisers will confirm the 
minister’s answers.  It will be interesting to see whether their answers conflict with those of the minister.   
A problem is created in some families when in which a husband and father is wrongly accused in a malicious 
way by a wife, for whatever reason; it may be to get back at him by ensuring that he cannot have access to his 
children.  I hope that the minister can answer those concerns.   
I had assumed that all government agencies these days require a police clearance from people before they are 
employed, whether they work with children or not.  If they do not, they should.  A great deal of interagency work 
is undertaken.  We should know that suitable people work in our agencies.  Only people who have a clear record 
and have no convictions should be employed in our agencies.   
The definition in the Bill reads - 

 “child-related employment” means - 

  (a) . . . carried out by an individual under a contract of employment or apprenticeship . . .  
I assume that that means that an apprentice under 18 years of age is a child.  Therefore, the boss of the company 
that takes on an apprentice aged under 18 years will need to obtain a police clearance and a card.  Also, the 
foreman, and anybody else within that organisation who works with or has supervision of that young person 
under 18 years of age, will require a card and clearance.  I assume that is what the minister means.  A 15 or 16-
year-old could be an apprentice.  How far does it go?  That is a question I would like answered.  I hope that the 
minister’s advisers can give the minister an answer to that question.  How would anyone know?  Let us take a 
motor repair shop with 20 employees - it is a big one - that takes on apprentices under 18 years of age; that is, 
they are still children.  How many of those people within that organisation would need a card ensuring that they 
had been security screened in relation to any possible child offences?  It may be an unreasonable requirement for 
the boss, who perhaps has no dealings with the young person but runs and finances the business.  He stays in his 
office and leaves the day-to-day running to a general manager and a supervisor, such as a foreman, who works 
alongside that young person.  How many of those people must be screened?  Will it be all of them?  There will 
be a drop in the number of apprenticeships if the requirement is that all those people must be screened.  I do not 
know whether the minister or her advisers have thought about that aspect.   

Ms S.M. McHale:  I’ll respond in my summing up.   

Mr R.F. JOHNSON:  I look forward to that with bated breath.  

Ms S.M. McHale:  The important issue is that the work must be child related, so the delivery of services has to 
be child related.   

Mr R.F. JOHNSON:  Would the minister agree that the supervision of an apprentice is child related?  

Ms S.M. McHale:  No; that is not the case under the definition in the Act.   

Mr R.F. JOHNSON:  What does the minister mean by child-related employment?  It refers to contract of 
employment or apprenticeships.  Does that mean the minister excludes employers of apprentices from the 
obligation to have a card or clearance to work in such an environment because the young people are still in 
training?  This is still part of the apprentices’ education.  Is it an environment in which no-one must be screened?  
Is that what the minister is saying? 

Ms S.M. McHale:  I’ll explain in my summing up.   
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Mr R.F. JOHNSON:  In great detail, I hope.  Good, so long as the minister lets me know and puts my mind at 
rest that a balance will be struck between commonsense and child protection.  It comes down to that balance 
ultimately.   

I am interested in the time frame for the implementation of this system.  Many organisations already have police 
clearance requirements for those who work with young people.  I would be very surprised if this did not apply to 
government agencies anyway, but are all staff in the Department for Community Development security 
screened? 

Ms S.M. McHale:  All new staff are required to be screened, and most staff have been, but a small pocket of staff 
have not been.  That is why this Bill is built on retrospectivity to make sure that we capture all previous 
employees. 

Mr R.F. JOHNSON:  Some members of the minister’s staff and some in other areas of this State who deal with 
young people, and who have not been screened in the past, could possibly have committed offences that we and 
the minister do not know about.  I would have thought that at the very least the minister would have ensured that 
a screening process was in place, particularly for her department.  The minister’s department, the Department of 
Education and Training, and the Department of Health are probably the most important departments because 
they deal with children.  I find it quite staggering that the minister can say that not all her staff have been 
subjected to police clearance.  It opens up a whole new area of concern for me.  The Minister for Education and 
Training did not want all teachers to be security screened, but was forced to accept it when legislation was 
amended in the upper House and then came back to this House.  Hon Alan Cadby put forward that amendment 
on behalf of the coalition.  Had it not had the support of the Greens (WA), the amendment would not have 
happened.  As I understand it, nothing is in place to ensure a police clearance check is done on all teachers.  I 
think that new teachers might be subject to police clearance, but many of the existing teachers are not.  It is of 
concern that some teachers in our schools might have committed offences and been convicted and the 
Government might not be aware of their previous history and convictions.   

My biggest concern is the minister’s department because it deals with vulnerable children and not the normal 
run-of-the-mill healthy, happy children.  It deals with children who have already suffered at the hands of abusive 
parents, relatives or strangers.  The minister, as an absolute priority, should have insisted, long before today, that 
all staff who work in the Department for Community Development have police clearance, both state and 
federally.  The clearance should not be confined to this State because some of the staff might have come from 
interstate.  Sometimes their history can be found out only by a federal police clearance.  I am staggered that the 
minister has not put that in place.   

I believe that some young children in Western Australia are still vulnerable.  When I was the shadow 
spokesperson for community development, people gave me evidence of case after case of child abuse committed 
by staff in the then Department of Family and Children’s Services.  Some of those staff worked in institutions 
managed by the minister’s department.  Wings has committed a lifetime’s work to looking into child abuse.  I 
have a folder some inches thick; and that is no exaggeration.  Wings believes that abuse has taken place in many 
instances.  It has produced clear evidence and people have been convicted in the end.  I say “in the end” because 
it has taken a long time to get there.  Those convicted people had been working in the portfolio area for which 
the minister is responsible.  I am therefore staggered that the minister has not already put in place a compulsory 
police check on every member of staff who works in her portfolio area.  The minister should have done so.  I 
believe that the minister is lacking commitment.  It is all very well to tell people in other departments and 
volunteers that they must be checked by the police, but if the minister does not set standards within her 
department to start with, it is a pretty poor show.  I would have thought the minister would have done that by 
now.  It is quite an admission by the minister that not every member of staff has been checked.  The minister 
cannot get away with saying that all new employees must go through a screening process.  Very often sleepers 
remain in society without people knowing what is happening.  They then rear their ugly heads and commit 
dreadful crimes against our children.   
Is it the case that all foster parents must have police clearance? 

Ms S.M. McHale:  Yes. 

Mr R.F. JOHNSON:  I thought it was the case, and that is right and proper.  Those police clearances, until now, 
need not be renewed every so many years.  Unless a person is found to have committed an offence, the police 
clearance seems to stay in place.  The Bill provides for a time limit.  All foster parents will be subjected to 
further screening.  It is not a question merely of the foster mother or father.  What about other adult children who 
might live in foster homes?  What about the children of foster parents who are young adults of 16 or 17 years?  
Youths of 16 and 17 years have committed horrific crimes in society.  Two immediately come to mind.  They 
were the subject of much debate in this House last week.  They committed dreadful crimes against an elderly 
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great-grandmother.  Those youths are convicted rapists.  Perhaps we should be looking at young adults to see 
whether they should be screened.  Anybody who lives in a household and is capable of committing a sexual 
offence or physical abuse against a foster child should be screened.  I am very interested to know the minister’s 
view on that.  At what age would that be cut off?  It would not be acceptable for a foster mum and foster dad to 
be screened and for their 18-year-old son who lives in the same home to not be.  Foster children should go to 
risk-free homes, because those children have been through enough trauma, stress, upset and emotional problems, 
and perhaps even abuse.  We should ensure that those problems do not happen again in a home into which they 
have been placed and in which they are supposed to feel safe, secure, loved and nurtured.  I will be very 
interested to know what the minister intends to do to ensure that foster children are protected.   
I will touch on a subject on which the minister and I gravely disagree.  It involves previous Bills that were 
brought into this Parliament when I was shadow Minister for Community Development.  At that time I shared 
my concerns with and opposition to the desire of the minister and the Government to enshrine in law the 
Aboriginal child placement principle.  When does screening start to take effect under the Aboriginal child 
placement principle?  We know of horrific cases normally involving young Aboriginal girls who have been 
sexually abused, not necessarily by their relatives or even distant relatives but by people within the community 
in which they are supposed to be cared for.  How can we protect the young Aboriginal children in some of these 
communities to ensure that their safety is paramount?  Under the Aboriginal child placement principle, the idea 
is to place Aboriginal children with anybody who is a relative, distant relative, friend or member of the same 
Aboriginal community.  An Aboriginal child can be placed with almost anybody so long as that person is 
Aboriginal, rather than in a safe and secure environment in a non-Aboriginal foster home.  That is the way it is 
done at the moment.  The paramount consideration under the Aboriginal child placement principle is that a child 
must be placed within an Aboriginal community.  What protection and screening does the minister intend to put 
in place for those young Aboriginal children?  We have seen cases of grandmothers or other people of that age 
looking after 10 or 12 kids.  They can be quite distantly related to the children.  They are paid a fortune for 
looking after those kids, because they are paid a certain amount per child.  My concern with the Aboriginal child 
placement principle is that it often overburdens one person with too many children.  Such a person cannot look 
after those children properly.  The kids get out on the streets and do all sorts of things.  Such a person would not 
be screened under the provisions of this Bill.  I refer to the definition of “relative” on page 5 of the Bill, which 
states - 

“relative”, in relation to a child, means - 
(a) the child’s - 

(i) parent, grandparent or other ancestor;  

I presume “ancestor” means great-grandparent or something.  It continues - 

(ii) sibling; 

(iii) uncle or aunt; 

(iv) cousin; 
(v) spouse or de facto partner, 

The definition later continues - 
(b) in the case of a child who is a descendant of Aboriginal people of Australia - a person regarded 

under the customary law or tradition of the child’s community as the equivalent of a person 
mentioned in paragraph (a);  

The trouble is that there have been cases of men raping their young Aboriginal nieces - I could mention some 
classic cases, but we have probably brought them to the attention of the House on too many occasions - yet 
uncles do not have to be cleared by the police.  We will have to wait until some years afterwards and until some 
damage has been done or an unfortunate young girl has committed suicide to find out what has been going on.  I 
lay odds on the department and the minister not ensuring that the people in those communities go through the 
same stringent processes that many other families in Western Australia must go through.  Aboriginal children are 
probably more vulnerable than most non-Aboriginal children.  All children are vulnerable in certain ways, but 
Aboriginal children are probably more vulnerable.  We need to do a bit more to protect those children.  I will be 
interested to know what the minister intends to do in the specific areas that I mentioned.   

I do not know how many of my colleagues will speak on this Bill.  I know that the member for Churchlands may 
well speak in this debate, as will my good friend and colleague the member for Wagin.  I am aware that the 
minister has an amendment to make to the Bill during the consideration in detail stage.  The minister told me that 
the amendment would clarify something.  I will be interested to see that amendment, because there are areas of 
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the Bill that I want clarified, either during the minister’s response to the second reading debate or in a bit more 
detail during the consideration in detail stage.   

MR T.K. WALDRON (Wagin) [5.27 pm]:  I support the Bill.  The purpose of the Bill is to provide procedures 
to check the criminal record of people who carry out or propose to carry out child-related work, and to prohibit 
certain people who have been convicted of or charged with certain offences from carrying out child-related 
work.  I will speak only briefly.  I want to make just a few points.   

I will always support in this House any Bills that I think protect and support children.  I have done that in the 
four years that I have been here.  That is why I will support this Bill.  However, I would like to make a couple of 
points about the Bill.  The first is that the screening provision will be retrospective.  That is good, because people 
who are already involved in child-related work must be screened.  That will occur over the next five years.  Will 
the minister clarify how quickly that will be done?  It seems important that if we are to do this, it should happen 
as soon as possible.  Five years is a fair time to provide, just in case there are any problems.  I certainly agree 
with making the screening provision retrospective.  The Bill provides exemptions for informal arrangements, 
such as babysitting or when parents volunteer to help in schools or in low-risk situations etc.  I would like one 
point to be clarified.  There are no worries with parents who coach their own children.  However, as the member 
for Hillarys mentioned, I want to clarify that as soon as another child comes along, the parent would need to be 
screened.   

The main issue I want to raise concerns volunteers.  I am always concerned when we place an extra onus on 
volunteers.  We want to make sure that situations involving volunteers who work with children in sport or other 
areas are safe.  However, under this Bill there will be a charge of $10 to screen volunteers.  I understand that the 
screening of volunteers in Queensland is free.  That is something that we should look at.  We talked about this in 
the National Party room and again in the joint party room this morning.  I see it a lot in my sports coaching.  
People put themselves out to make sure that kids in junior teams have a healthy involvement in sport, be it 
netball, hockey or any other sport.  I have been involved a lot in football.  On a Saturday morning or at training 
during the week, particularly in smaller country areas but also in the city, we may not be able to get a coach who 
has been screened or cleared etc, but may have to use someone else.  On a Saturday someone has to wave the 
flags and assist at training.  As the member for Avon said this morning, there is also the woman who takes all the 
jumpers from the kids and washes them.  As I understand this legislation, all those people would have to undergo 
this screening process.  It is difficult to get volunteers.  It will be difficult if they are hit with a fee of $10 each 
for this screening process, or for small clubs to cover everyone involved.  That area needs to be looked at.  I 
guess the cost of $50 for the assessment of paid workers is slightly different.  I would like to see the $10 
assessment fee for volunteers waived.  They obviously need to be screened but should not be charged a fee.  To 
avoid child obesity we encourage our kids to have a healthy lifestyle, particularly in the city, where kids cannot 
get out a lot.  It is quite easy in the country; there are not the inherent dangers and kids have a lot more freedom 
to run around and play games.  On a radio program this morning someone said that kids from the country 
develop ahead of their city counterparts because they can go out and have that adventure etc.  In the city it is 
important to provide kids with opportunities through sporting clubs and other groups, but let us make it easier 
when volunteers are involved.  Volunteers need all the support they can get.  We have had insurance problems 
with volunteers, which affects the fabric of our society and our young people.  Ten dollars does not seem very 
much, but it adds up.  Something may happen on the coach’s farm or in his business in Perth and he may be 30 
minutes late for training.  He will get there eventually but in the meantime someone else will need to start the 
training before he arrives.  As I understand it, that person will also need to have this assessment. 

I make it clear that we support this Bill, but it will have to be kept up to date, because, if it gets behind, it will 
become cumbersome and be self-defeating.  This legislation cannot really afford to fail, because if that happens 
reputations may be put at risk.  If this legislation does fail, communities and schools will start doubting the 
system.  We must take that into account.  I agree that this legislation will be a deterrent, but it will not prevent 
everybody from getting through the system.  It will not fix everything.  We still have to be vigilant and we will 
have to watch for such things as the fraudulent use of cards.  The system needs to be spot on.  As I understand it, 
a number of government agencies will act as screening authorities.  With all the other things they have to do, we 
must make sure that that screening is done properly and that those agencies are capable of doing it.  I will leave it 
there, because I am interested to hear the member for Churchlands.  We support the Bill, but I stress the point 
about the $10 fee for volunteers.  We should make the process free for volunteers.   

DR E. CONSTABLE (Churchlands) [5.33 pm]:  This is very important legislation.  The Working With 
Children (Criminal Record Checking) Bill 2004 is another piece of legislation designed to protect children in our 
community, particularly against people who have committed pretty hideous crimes as listed in schedules 1 and 2.  
It is designed to check the criminal records and assess the suitability of people who work with children.  It is a 
very timely piece of legislation.  Some attempts have been made, through the general police checks, to assess 
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people working with children.  However, over the past 20 or so years there have been some terrible and 
sickening examples in the media of abuse of children by people in positions of power and authority over 
children, such as teachers and clergy.  It is important that good legislation be in place in this State to protect 
children.  That is the essence of this legislation.  I think consideration in detail will tell the story about whether 
this is good legislation.   

This legislation is about checking whether people working with children have criminal records and determining 
whether they should be allowed to work with children.  It is also about people who have been charged, and I will 
come back to that issue.  It is the task of this Parliament to decide whether this legislation is adequate.  I have a 
lot of questions for the minister but I will not ask them all now.  I want to raise some during this debate, and I 
will raise and probably repeat others during consideration in detail.  My first question has been partly answered 
by the member for Hillarys, and that is: why the rush?  This legislation was second read by the minister last 
week.  The Gallop Government has been in office for three years and nine months.  Suddenly, with three weeks 
to go, the minister second read this legislation last week and declared it an urgent Bill, and we have to debate it 
today.  I am pretty angry about that because I have not had a lot of time.  We are all very busy people.  We have 
other commitments.  We cannot drop everything just because the minister and her Government decide that this 
legislation is urgent.  Why was it not urgent six months ago?  Why has it become urgent in the last week in 
October, with two more sitting weeks to go after this?  It does make me angry, because I like to be well prepared.  
I have bits of paper everywhere and I do not think this will be a particularly coherent speech because I have not 
had time to study the legislation in the way I would have wanted to.  I do not think legislation as important as 
this should be rushed in this way.  I am not a betting woman, but if I were, I would bet that it will not get through 
the Legislative Council.  This legislation must feather the minister’s own nest in some way; and by doing it in 
this way, it will not have an awful lot to do with protecting children right now.  That needs to be said, because 
this legislation is too important to be manipulated by the Gallop Government in this way. 

This legislation was second read last week, declared an urgent Bill and in less than a week we are expected to be 
full bottle on it.  I hope I know enough about it to be able to question the minister thoroughly, but I am not so 
sure of that.  I think we deserve an answer.  Why the rush now?  I hope the minister can provide that answer.  
Perhaps we will see, as we scrutinise the Bill during the consideration in detail stage, whether it needed to be 
rushed through in this way. 

I will raise a few issues now.  To a large extent I will rely on the minister’s second reading speech.  I will start 
with the long title of the Bill, which is - 

A Bill for 

An Act - 

•  to provide for procedures for checking the criminal record of people who carry out, or 
propose to carry out, child-related work; 

I do not have a problem with that.  It continues - 

•  to prohibit people who have been charged with or convicted of certain offences from carrying 
out child-related work,  

and to provide for related matters. 

My query on the second dot point relates to the words: “to prohibit people who have been charged” with certain 
offences.  Am I correct in extrapolating from that that someone who has been charged but found innocent in a 
court of law will be subject to this legislation and will not be able to work with children?  I have twice read the 
list of offences in schedules 1 and 2, and they are pretty awful offences.  We would not want anyone who has 
committed those offences working anywhere near children, but this legislation relates to people who have been 
charged but found not guilty.  We have all heard about cases of men in particular - although I know of one case 
of a woman - who have had the finger pointed at them by a partner or an estranged wife saying that he had 
molested the children when in fact he had not.  Some people who have been charged for those alleged offences 
have been wrongly charged.  I notice that the minister used the words “natural justice” in her second reading 
speech, but it is not natural justice for someone who has been charged, but not convicted, to be subjected to that 
treatment.  I know the problem that exists, and I think I know how the minister will respond.  However, we must 
discuss this matter so that we are absolutely sure about what we are doing.  In going down this path, we could 
turn our justice system upside down.  The Court Government introduced legislation that put the names of people 
whom departmental staff suspected as being sexual offenders on a sexual offenders’ register.  We went through 
the same arguments during debate on that legislation, but we have to keep raising the issue.  It is not a black-and-
white issue.  It is an important issue, and we have to be absolutely sure that we want people who have been 
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charged, but found not guilty, to be forbidden from working with children.  Not only will those people go 
through the situation of being charged and found not guilty, but also the procedure will mean that they are 
convicted for the rest of their lives.  I raise this matter because it is a serious element of the legislation.  I also 
raise it knowing that it is a difficult area.   

I refer to the minister’s second reading speech, which reads -  

The assessment process will examine the seriousness of an applicant’s record; the nature, circumstances 
and pattern of charges or convictions, including spent convictions; . . .  

I would like examples of situations in which someone might still not be able to work with children even though 
his or her conviction is spent.  Why did the minister refer to the “seriousness” of an applicant’s record?  Surely 
the two schedules in the Bill speak for themselves.  I would like the minister to explain this.  I totally agree with 
the last sentence in that paragraph, which reads -  

The paramount consideration is the best interests of the child.   

However, we must be absolutely sure of what we are doing in the legislation.  Two paragraphs later, the 
minister’s second reading speech reads -  

Current volunteers, ministers of religion, self-employed persons, volunteers and workers within the 
childcare sector will be screened within the first three years.   

I totally agree with that provision.  The two previous speakers have not grasped an important part of this 
legislation, which the minister drew our attention to when she said in her second reading speech -  

. . . parents who volunteer for activities with their children will not be required by law to undergo the 
comprehensive checks provided for in this Bill.   

There was an assumption that parents would be required to undergo the checks.  Again, this is a grey area 
because it is quite possible that some parents have been convicted of some of the crimes that are listed.  We have 
to take a balanced view.  Are we going to check hundreds of thousands of parents?  Further, is it necessary to do 
that?  There is a grey area although, on balance, I agree with the minister’s direction.   

The minister’s second reading speech continues -  

Convictions outside of class 1 or 2 offences will usually result in an assessment notice being issued, 
unless the offence is assessed as having particular circumstances relevant to the likely harm of children.  

I would like an explanation about that; I think the word “not” has been missed out.  It does not make sense.  If 
the minister is referring to convictions outside the two classes of offences, I would have thought that it would 
“not” usually result in an assessment notice, rather than “will usually result in an assessment notice”.   

Ms S.M. McHale:  They will.   

Dr E. CONSTABLE:  Because of the way it was written, I was not sure where the minister was going with that 
provision.  That clarifies the issue.  The second reading speech also states -  

Charges related to class 1 and 2 offences will be assessed.   

If I am to be satisfied that we are doing the right thing, that is one area that needs a lot of teasing out during our 
discussions.  The second reading speech continues -  

An assessment notice card, which will be valid for three years, will be issued to persons who have no 
criminal record or whose record is assessed as not posing a likely risk of sexual or physical harm to 
children.   

People who have a record could still work with children.  Perhaps the minister can provide examples of people 
who are not seen as posing a risk to children even though they have a criminal record.   

The minister stated that this Bill goes further than similar legislation in New South Wales and Queensland and 
that we are doing a better job than those States.  I note that the New South Wales and Queensland systems have 
been in operation for about four years.  Is that right? 

Ms S.M. McHale:  That is about right.   

Dr E. CONSTABLE:  How many applicants have been issued negative assessment notices in that time in each 
jurisdiction?  If the minister does not have the figures today, perhaps she can provide them at a later date.  It will 
be interesting to learn the statistics in those States.  Will the minister also advise whether the majority of 
negative notices have been based on charges or convictions?  I want a breakdown of those who have received a 
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negative notice based on charges alone compared with those who have received one based on a conviction so 
that we can see how many people who have been charged but not convicted end up in this situation.   

I will draw one final matter to the minister’s attention.  I read the list of crimes that fall under this matter in 
schedules 1 and 2.  I notice that no crimes relate to drugs.  If someone has been convicted of drug trafficking, 
they should not be allowed to work with children.  I would like the minister to consider that seriously.  I will not 
go through the various drug offences.  However, if people have been convicted of serious drug offences, they 
should not be allowed to work with children, especially in schools and so on.  Schedule 2 refers to leaving a 
child unattended in a car, and yet drug offences do not come into it.  That is a serious omission from the Bill.  I 
have a strong view that we are not taking our children seriously if we allow people who have been involved in 
serious drug offences near them.  I ask the minister and her staff to seriously consider an amendment to those 
schedules.  If drug offences have been included, I am happy to be corrected.  I had my research officer read 
through the list to double-check that I was not missing anything.  That is an incredibly serious omission.  I ask 
the minister, with her resources, to consider adding serious drug offences to the list.  I would add a lot of drug 
offences to that list, because we must protect our children from drugs.  Many people who will undergo these 
assessments are working in schools and have a great deal of influence on children in classrooms.  They could be 
the very people from whom our kids need protection.  I ask the minister to consider my suggestion seriously and 
to fill the gap in the legislation.   

MR P.G. PENDAL (South Perth) [5.49 pm]:  I will make a brief contribution to the debate on the Working with 
Children (Criminal Record Checking) Bill 2004.  The legislation is well intentioned, but I, for one, have 
fundamental difficulties with one of its principal themes.  I will discuss that in some detail in a moment.  This is 
not the first time that I have expressed the concerns that I will soon express about the Department for 
Community Development and its officers.  I fully admit that this is one of the most difficult areas of law to 
administer in Australia today.  However, I am concerned that ingrained in the thinking of the department and its 
advisers is the view that an allegation should be treated in the same way as a substantive conviction.  My concern 
stems from the short title; namely, that this is a Bill for an Act -  

to prohibit people who have been charged with or convicted of certain offences from carrying out child-
related work, . . .  

I have no difficulty with extending the scope of the Bill to prohibit - these are the parliamentary draftsman’s 
words, not mine - people who have been convicted of certain offences from carrying out child-related work.  
However, the Bill also proposes to prohibit people who have been charged with certain offences.  One does not 
need be a Queen’s Counsel to work out that the presumption of innocence has been stripped out of this 
legislation.  In case what I am saying is perceived to be political, I hasten to say that I made the same criticisms 
when Rhonda Parker was the minister responsible for this portfolio some four or five years ago.  I recall that at 
that time I brought to the attention of the House and the department the concern of a constituent that a letter had 
been circulated to a prospective employer saying that certain charges against him had been substantiated.  When 
I asked him to tell me the circumstances under which he had been charged, I found out that he had never been 
charged.  When I asked him to tell me the circumstances of his court appearance, I found out that he had never 
appeared in a court.  My constituent had been judged by the department to be guilty of, in this case, a child-
related offence.  However, he had never been charged, and he had never appeared in a court of law.  I recall that 
concerns were expressed to the director general of the department at the time.  Several days later, when we dealt 
with the particular piece of legislation that we were dealing with at the time, we were told that the department 
had decided under its protocols that this person was guilty because the charges had been substantiated.  I 
therefore asked for the protocols to be tabled in this House.   

Dr E. Constable:  I remember. 

Mr P.G. PENDAL:  The member for Churchlands remembers.   

Mr R.F. Johnson:  So do I. 

Mr P.G. PENDAL:  The member for Hillarys remembers too.  The protocols were in the form of a huge binder.  
I recall that 48 pages - do not hold me to the last two or three - of the protocols had been computer blacked-out.  
The Government of the day certainly earned my wrath for that.  However, nothing has changed since that time.  I 
repeat that this Bill is well-intentioned.  I repeat also that I know how difficult it must be for the minister and her 
department to come to terms with the awful issue of child sexual abuse and molestation.  However, we should 
not do that at the expense of firmly founded principles of law.  That is what we are being asked to do in the short 
title.  This Bill will prohibit people who have been charged with or convicted of certain offences from carrying 
out child-related work.  I have no difficulty with the prohibition being applied to people who have been 
convicted of certain offences.  However, it should not be applied to people who have only been charged with 
certain offences.  That takes the occasion of four or five years ago one step further.  Certainly when Rhonda 
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Parker was seeking to defend the indefensible in this House the person concerned had not even been charged.  
The fact that the Government is now proposing to bring in this prohibition does not make the Government’s case 
any better.  The presumption of innocence is totally wiped out in this Bill.  We all know that often the devil is in 
the detail.  We cannot claim that about this legislation.  The devil is in the short title.  In clauses 12 and 14 we 
run into the problem that I am talking about.  Clause 12(3)(b) provides that if the CEO is not aware of any 
offence with which the applicant has been charged, the CEO is to issue an assessment notice to the applicant.  
Clause 16(1) provides that if a person - the employer - who employs another person in child-related employment 
reasonably suspects that the employee has been charged with or convicted of an offence, the employer may do 
certain things.  The words are “reasonably suspects”.  The laws and the courts and all of the in-built securities 
that they embody are wiped out by this Bill.   

It is not good enough for the Government to seek to entrench in law the practices under which the department 
was operating administratively four or five years ago.  I do not know how we can deal with this, other than by 
fundamentally disagreeing with the Bill.  It is one thing to move amendments to clauses 12 and 16.  However, it 
is the short title that causes us the most concern, because it underpins the whole of the legislation.  I can 
understand how a conservative Government in the time of Rhonda Parker could bring a Bill of this type into the 
House, because I regret to say that most conservative Governments do not have a great record when it comes to 
the notion of civil and personal liberties.  However, I am gobsmacked that a Labor Government that prides itself 
on its support for civil liberties would bring a Bill of this ilk into the House.   

If I sound concerned, or even angry, it is because my concern and anger have been added to in more recent days.  
Recently I have been approached by a young mother who lives in my electorate.  I will call her Mary.  Mary is 
not her real name, but her case is well known to the department, and if I were to use her real name she would be 
recognised by people in the department and they would roll their eyes and think that once again she was having 
her case brought to the Parliament by yet another member of Parliament.  Mary is the mother of three children.  
The child who is of particular concern is her nine-year-old son, from whom she has been separated by the 
department for two years.  A truckload of data has been put before me, but even two or three central points were 
enough to alarm me to the fact that the department is making judgments about this woman Mary that are not 
founded on fact.  I have seen psychiatric reports that say that the mother may not have access to the child 
because she is of unsound mind.   

Dr E. Constable interjected. 

Mr P.G. PENDAL:  They were signed by a psychiatrist. 

Sitting suspended from 6.00 to 7.00 pm 
Mr P.G. PENDAL:  The point I was making before the dinner adjournment was that one of the documents that I 
sighted, which I understand was signed by a professional working on behalf of the department in referring this 
matter to another professional - these documents were discovered during court proceedings - referred to my 
constituent, whom I have referred to as Mary, as a person who had a serious personality disorder or who was 
unbalanced emotionally or mentally in some way.  I was then able to sight a document by a private medical 
practitioner of many years experience - just who commissioned that document I do not know, but a person of 
high repute - who made the observation that Mary was not suffering from any of those conditions.   

What am I saying in all of that?  I have already expressed my view to the House that the minister holds one of 
the most difficult portfolios of all.  The department, by dint of its charter, has one of the most difficult jobs of all.  
By virtue of the real difficulties in society, it is only those problems that end up on the minister’s table, the table 
of her director general or the table of her department.  I am saying that to get across the point that I am not sure 
how these issues are determined, but I am absolutely certain that they are not determined by entrenching the 
view that the department and its officers can come to conclusions that are anathema to our law.  The short title of 
the Bill is the worst example of that that I have seen in this Parliament for a long time.  The second dot point of 
the short title states that it is a Bill for an Act to prohibit people who have been charged with - I will leave out 
certain words that are not relevant - certain offences from carrying out child-related work.  If I put back in the 
words that I have left out, it states that the Bill will prohibit people who have been convicted of certain offences 
from carrying out child-related work.  I have no trouble with that at all because it will mean that the law will 
have taken its course.  However, to think that we are prepared to pass a Bill that provides that those prohibitions 
will be applied to people who have merely been charged - I have not spent any time on clause 12 or 16 - fills me 
with horror.  It fills me with the same sense of horror I felt when Rhonda Parker sat somewhere near the same 
spot in the previous Parliament and justified to the House - she certainly could not justify it to me; she was a 
good person - on departmental advice the notion that a potential employer of a person could be advised that 
charges had been substantiated against that person, so that person could not get a job.  It means that we do not 
need crown prosecutors or the Director of Public Prosecutions or the lower courts or the higher courts; we just 
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need a department of state to pronounce that a person is guilty of a charge that has been substantiated, as in the 
case when Rhonda Parker was minister, or that a person has merely been charged, as outlined in the short title of 
the Bill.   
I know that the Opposition is in a different position from me; it has said that it will support the Bill, but it has 
some grave reservations.  I will oppose the Bill, because I think that we are making an attack, in that part of the 
short title alone, on something that should stand sacred to the whole of the Parliament.  I repeat for the third time 
the difficulty that any Government, the department - no matter which era - and the minister, with whom I 
sympathise, have in finding solutions.  I am saying that the second dot point of the short title should never be 
part of the solution under our system.  For those reasons I intend to oppose the Bill.   
MS S.M. McHALE (Thornlie - Minister for Community Development, Women’s Interests, Seniors and Youth) 
[7.06 pm]:  I thank the members for Hillarys, Wagin, Churchlands and South Perth for their contributions.  All 
members, apart from the member for South Perth, who has articulated his reason for opposing the Bill, have 
offered support - qualified but, nevertheless, support.  I am very pleased that members have expressed their 
views and their support, except for the member for South Perth.  They all recognise the need for a balance 
between a sensible approach and ensuring that we have in place the most stringent child protection mechanisms 
possible.  The member for Churchlands in particular expressed her concerns about charges.  I think she is 
absolutely right to question that, and we will look at that in greater detail in the consideration in detail stage.  The 
member for South Perth has taken that concern to a point at which he feels he cannot support the legislation.  It is 
absolutely right that we explore that issue, because it is one of the controversial elements of the Bill, but it is also 
its strength.  A bit later I will refer to how the charges will be assessed.   

I will deal with the questioning.  The member for Hillarys said that if he were a cynic, he would question the 
rush, and only he can say whether he is a cynic.  I am sure that that is not the case.  I thought that, if anything, he 
would ask why the delay.  I will explain why the rush.   

Mr R.F. Johnson:  I did not say that.   

Ms S.M. McHALE:  I think the member for Churchlands - 

Dr E. Constable:  I said that we have had three years and nine months, so why the rush now?   

Ms S.M. McHALE:  That is right. 
Mr R.F. Johnson:  I said that if I were a cynic, I would question the fact that this legislation, which started its life 
in January this year, has taken this long to get here.  Because these are the dying days of the Government and 
because it is Children’s Week, it has been declared an urgent Bill.  

Dr E. Constable:  You are a cynic!   
Mr R.F. Johnson:  If I were, I would say those sorts of things! 

Ms S.M. McHALE:  This is a complex piece of legislation.  We think we have the balance right, but we have 
done a lot of research to get that balance right.  We have looked at legislation in Queensland, New South Wales 
and the United Kingdom in particular.  We have looked at who should be included and who should be excluded.  
We have looked at the ramifications of the different combinations of who should and should not be included.  
We have strengthened this legislation to include retrospectivity.  I am absolutely firm on the view that to have a 
framework of this nature whereby checking is done, it must pick up existing employees.  The Governments of 
Queensland and New South Wales did not go that far; they started at day one.  I know that concerns exist about 
people who are currently working.  For this legislation to be successful, it needs to pick up existing employees.  
Therefore, we needed to look at how we would give effect to that retrospectivity.   
This is complex legislation.  It has significant budget implications because we decided that for it to be effective, 
it needed to involve a central screening unit rather than an alternative model of self-regulation by employers.  
For this legislation and for this model to be as effective as possible, it needed to include a central screening unit.  
That comes at a cost.  Before this Bill was introduced, I wanted to ensure that funding was allocated in the 
budget to implement the model proposed in the Bill.  I have now secured that budget allocation and there is no 
impediment to this legislation being introduced and passed.  The Government has been working on this 
legislation for months.  It has considered various drafts that included parents.  There was a view that parents 
should be included in the model.  However, I am on the same wavelength as the member for Hillarys, believe it 
or not, regarding ensuring that a sensible approach is taken.  I wrote down the member’s words when he said -  

Mr B.J. Grylls:  Not all of them I hope! 

Ms S.M. McHALE:  No.  I assure the member for Merredin that this is a very rare moment.  The member for 
Hillarys said that we should not make it impossible for people to do the things they have been doing for years, 
and the member is absolutely right.  The member said also that if we must legislate for the screening of parents 
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to be involved in their own child’s development or education, God help us.  Others thought that for the system to 
be as watertight as possible, we should do that, but I said no.   

Mr R.F. Johnson:  What planet do they live on?   

Ms S.M. McHALE:  I said that some balance was needed.  I think we have the balance right regarding 
babysitters.  A commercial childminding service is different from someone asking a niece or a next-door 
neighbour to babysit.  However, we know from a particular case that that in itself is fraught with danger.  It is my 
view that we cannot legislate for every possible situation.  I am pleased that each member has understood that.  
They have understood the limitations of the Bill, even though it is very good legislation.  We had to work 
through the various ramifications of its introduction.  The recent exposure of the paedophile ring has made the 
legislation even more timely.  The community’s repulsion at the extent of that child abuse demanded that action 
be taken.  The Bill was ready to go, and I was not prepared to say that it should just be read into the House and 
that at least it had been introduced.  I want this legislation to be on the statute books now rather than to wait four 
or five months until the Parliament resumes in March, April or whenever.  The legislation is ready to go.  I do 
not make any apologies for declaring it an urgent Bill.   

Mr R.F. Johnson:  Can you guarantee that it will be dealt with by the upper House in the next three weeks?   

Ms S.M. McHALE:  I cannot give that guarantee but I guarantee that this is one of the Government’s priority 
Bills.  I think that with the will of the upper House and the will of the Government to make it a priority Bill, 
there is no reason the upper House would not believe, as does the member for Hillarys, that this Bill is important.  
Of course I cannot guarantee its passage in the upper House, but I can assure the member that this is a priority 
Bill. 

Mr R.F. Johnson:  If it is on the notice paper in the upper House for the first available day, it is up to the 
Government to deal with it.  The Opposition in the other place will deal with any legislation that the Government 
brings on.  The proof of the pudding will be whether the leader of the upper House introduces it.   

Ms S.M. McHALE:  I thank the member for Hillarys.  The leader of the upper House knows that this is a critical 
Bill.   

Mr R.F. Johnson:  That is what was said about the racial vilification Bill.   

Mr B.J. Grylls:  And the reserves Bill.  There are 41 critical Bills.   

Ms S.M. McHALE:  I ask the members to have faith.   

The member for Hillarys raised also the question of costs and the member for Wagin’s point of view was that he 
would like volunteers to not be charged a fee.  The real cost of the police check is between $70 and $80.  That is 
because this system is much more strident and thorough than a standard criminal record check in which a person 
walks into a police station, pays $45 and gets a list of a person’s convictions.  The purpose of this Bill is to be 
much more strident and to look at charges that have been brought against a person.  It is proposed that two fees 
will be charged.  A working person will be charged $50 and volunteers will be charged $10.  That cost will be 
tax deductible for people who are employed.  The member for Wagin said that the cost should not be an impost 
on volunteers.  About 18 months ago it cost volunteers $40 for a criminal check and when the system moved to 
CrimTrac, the cost increased to $45.  When the Government introduced the pilot program through the Office for 
Seniors Interests and Volunteering, working with the Police Service, we ensured that the cost of a criminal check 
was just $10.   

Mr R.F. Johnson:  That is not quite true.   

Ms S.M. McHALE:  It is very true.   

Mr R.F. Johnson:  It was not $45 to volunteers.   

Ms S.M. McHALE:  I said it was $40.   

Mr R.F. Johnson:  It has been far less than that.  It has been between $10 or $15 for many years now.   

Ms S.M. McHALE:  No, it was $10 when we introduced it.   

Mr R.F. Johnson:  I can assure the minister it is.  I have seen it first-hand.  I know what volunteers have to pay.   

Ms S.M. McHALE:  I do not want to argue the point.  I think that I am right. 

Mr R.F. Johnson:  I don’t want the minister to mislead Parliament, because I like her.  She is a friend.  I don’t 
want her to mislead Parliament.   
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Ms S.M. McHALE:  I thank the member for Hillarys.  If I am wrong, I am sure that one of my advisers will tell 
me and I will be very happy to correct it in Hansard.  The important point is that the fee of $10 was negotiated 
through the Office for Seniors Interests and Volunteering and the Police Service.  The response to that has been 
absolutely overwhelming.   

The managing boards or committees of volunteers have a duty of care to their clients.  A fee of $10 is not a huge 
impost to ensure that they have recruitment policies in place - even though we are talking about volunteers - to 
minimise any possible risk to children.  I have been informed that over a three-year period, that is just $3.50 a 
year, which is the cost of a cup of coffee.  The most important aspect is that the $10 fee has received a positive 
and overwhelming response from volunteers, and thousands of volunteers have accessed that service.   

I want to reinforce the member for Hillarys’ contribution because it was important.  We need to provide a 
balance so that we do not make it impossible for people to do the things they have been doing for years.  The 
member referred to parents who coach children.  A parent who either works or volunteers for a netball 
association or a club and does not coach his or her child’s team will be exempt from the check.  I will say the 
same thing in a different way.  If my child played in the under 10s netball team and I was coaching the under 13s 
team, I would be exempt.  If I am a parent and my child does not belong to that association or club, the issue of 
parenthood is irrelevant as I am just like anybody else.  Therefore, by having a broad view of parent, we have 
endeavoured to avoid making it impossible for people to do the things they have done for years.  I hope that 
answers the member for Hillarys’ question. 

Mr R.F. Johnson:  It answers that part of the question.  The other part of the question was associated with 
something I am interested in.  I belong to my local tennis club.  Some members of the club organise activities for 
the juniors.  They do not coach them; they just organise some games and make sure the juniors do not hurt 
themselves. 
Ms S.M. McHALE:  The threshold is the opportunity for sustained contact with children.  If an assessment is 
made that there is an opportunity for sustained contact with children that can then lead to a capacity for people to 
groom children, they would be included. 
Mr R.F. Johnson:  What do you mean by groom? 
Ms S.M. McHALE:  If the member knows the nature of the way in which paedophiles operate, he would know 
that they tend to place themselves in a position where they can develop a relationship with children and groom 
them for activities - sexual abuse, basically.  I am using the word “groom” in the context of what we know about 
the behaviour of paedophiles.  To use the member’s example, a parent who sets up the nets for his or her child to 
play tennis at a club would be exempt. 

Mr R.F. Johnson:  What if one club member has been asked to help out?  Sometimes they need two or three 
parents if they are trying to encourage a dozen kids to play tennis.  Someone organises the board and writes up 
that little Billy will partner little Fred and that they will play so and so.  Those people are having contact with 
those children; they are not grooming them. 

Ms S.M. McHALE:  In all likelihood they would need to be screened. 

Mr R.F. Johnson:  Then you will find that those activities will fall away to nothing because many people in that 
position will say, “Stuff this, I’m not paying $10 or $45”, whatever the case may be. 

Mr P.G. Pendal:  In technical terms. 

Mr R.F. Johnson:  Yes, in technical terms, and be subject to possible allegations or be accused of not complying 
with the law. 
Ms S.M. McHALE:  That is why the community demands a higher level of protection and screening of people 
than has occurred in the past as we know of specific examples of people who have taken up voluntary positions 
and have abused those positions.  This Bill is about screening out people who can abuse their position of trust. 
The member for Hillarys also talked about natural justice.  There is a provision in the Bill for natural justice that 
we can explore in consideration in detail.   
Another point I want to clarify is that the scope of the Bill is on people who work with children or whose service 
or employment is about working with children.  To use the member for Hillarys’ example about apprentices, an 
occupation that is not child centred or child related does not come into the scope of the Bill.  This Bill is about 
people whose usual occupation is working with and providing services to children.  It applies, therefore, to an 
educational activity and accommodation for children.  It applies to school bus drivers, whose occupation is to 
provide a service to children.   
Dr E. Constable:  What about students on placement in a school? 
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Ms S.M. McHALE:  Yes, they are covered. 

Dr E. Constable:  Will they be required to have an assessment? 

Ms S.M. McHALE:  They will be required to be screened.  The member for Hillarys talked about an apprentice. 

Mr R.F. Johnson:  Yes, a 15 or 16-year-old. 

Ms S.M. McHALE:  I will use the example of McDonald’s, which often employs 15 or 16-year-olds.  The scope 
of this Bill will not cover a situation such as McDonald’s, which is covered by other industrial or equal 
opportunity law.  However, an apprentice and, as in the example given by the member for Churchlands, a student 
teacher working in child-related work are covered.   

Mr R.F. Johnson:  What do you mean by covered? 

Ms S.M. McHALE:  They come within the scope of this Bill. 

Mr R.F. Johnson:  Do you mean apprentices working for a private company? 

Ms S.M. McHALE:  Apprentices whose primary occupation is delivering a service to children.   

Mr R.F. Johnson:  Therefore, an apprentice who works in a car workshop is not covered? 

Ms S.M. McHALE:  A mechanic who works in a garage is not covered.  Foster parents are required to have a 
police check every two years. 

Dr E. Constable:  What about retrospectivity for current foster parents?  Have all foster parents been checked or 
are they checked just as they become foster parents? 

Ms S.M. McHALE:  I think they will all be checked because it is required - 

Dr E. Constable:  Have they all had police checks now? 

Ms S.M. McHALE:  Yes, they have all had police checks now.  When the Bill is proclaimed, the check will be 
much more thorough and it will be done every three years.  Older siblings or adults who live in the house will 
still be required to have a police check, but not the same working-with-children check as for foster carers; they 
will be required to undergo a police record check for convictions.   

Mr R.F. Johnson:  Will they need to apply for a card? 

Ms S.M. McHALE:  No; foster carers will, but not adult siblings or children living in the house.   

Mr R.F. Johnson:  Another area of concern I asked about was juveniles who have committed crimes prior to 
becoming adults.  Criminal records of children never seem to be obtained.  Are they to be covered? 

Ms S.M. McHALE:  Yes, juveniles who are convicted of a division 1 or division 2 offence are included.  I will 
go through the different categories but, to answer the question in simple terms, juveniles are included in the 
scope of the Bill.   

Mr R.F. Johnson:  Will their record stay on the database? 

Ms S.M. McHALE:  Yes. 

Mr R.F. Johnson:  Is it only when they apply for a card to work with children that the record would show up and 
the card would be denied? 

Ms S.M. McHALE:  Yes, unless there are exceptional circumstances.  That is why I want to give the member a 
simple answer now and go through the detail of what we are doing at the consideration in detail stage.   

The member for Hillarys and I have previously debated the Aboriginal child placement principles.  However, I 
can assure him that relative carers will be treated in the same way as foster carers.  The system of checking 
relative carers in the past has not been adequate; that is being seen in the figures on abuse.  I have insisted that 
relative carers be included in the scope of the Bill and they will be required, until the Bill is proclaimed, to have 
the same police checks as foster carers.  There will be no difference in the way that relative carers and foster 
carers are treated.  I say again that notwithstanding the Aboriginal child placement principle, the paramountcy is 
the best interests of the child; that is, they are above the Aboriginal child placement principle.  I think they are 
the main issues that the member for Hillarys raised and I will now move on to the issues raised by other 
members. 

The member for Wagin expressed support for the Bill.  He was concerned about the lead-in time.  I am happy to 
explain that in detail; however, the principle is that we cannot afford to set up a system that will fail.  We must 
therefore be realistic about the volume of checks we will conduct to ensure that it is an effective and practical 
process.  In setting up the phase-in time of the Bill, we have targeted the most people at risk.  To put it another 
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way, we have targeted those who are currently unscreened; they are the ones who must be screened in their first 
year.  We have built the phasing-in period around the  existing screening mechanisms.  I have dealt with the 
volunteers, and I am grateful to the member for Wagin for stating that the legislation will not prevent everybody 
likely to offend from working with children, but it will be a darn sight better than the system we have in place 
now.  The member for Hillarys asked why the review period would be three years.  That is because we need to 
ensure that the check is current and is updated on a regular basis.  From the inception of the Bill we will be able 
to update the data on an ongoing basis with Western Australian charges and convictions.  At the same time as we 
are doing this we are working at a national level to improve the exchange of information between different 
jurisdictions.  The system is only as good as the data available to jurisdictions.  We must work with that data.  At 
the moment we cannot pick up charges that might be occurring in other States, but we are working through the 
Western Australia Police Service and the Australasian Police Ministers’ Council to improve the data system.  
That will enable us to have ongoing updates of the data.  I am informed that the Department for Community 
Development introduced screening in 2001 under the present Government.  We have ensured that it is a 
prerequisite for all new staff; it was not until that time.  Existing staff have been screened.  Over the years the 
department has been working to screen its existing staff.  I am informed that about 50 staff out of 1 370 or so 
have yet to be screened.  I am happy to confirm that they are not people working with children.  Almost all the 
staff of the Department for Community Development have been screened. 

The member for Churchlands raised a number of issues, and I will now deal with those.  She recognised that this 
is timely legislation to protect children, and she posed the important question of whether it is adequate.  I believe 
that there are always decisions to be made about who should and should not be included.  We have already 
discussed the issues about parents.  It is to be judged by Parliament and the community whether this is an 
adequate piece of legislation.  In fact, I think it is a very good piece of legislation, but then I would say that, 
would I not?  Compared with the position at present, in which there is no legal requirement, this legislation 
contains a very strong legal framework to ensure the screening of workers.  

I will deal with the matter of charges because this deals with the essence and the crux of the concerns of the 
members for Churchlands and South Perth.  The strength of this Bill is that it takes charges into account.  
Charges are not an automatic bar to employment.  

Mr P.G. Pendal:  They are not an automatic bar, but they are a bar.  

Ms S.M. McHALE:  That is absolutely right; that is what I said.  They are not an automatic bar.  The reason we 
have included charges is that we know that paedophiles and other sex offenders are not always brought to justice.  
They are not always brought to the point of a conviction. 

Mr P.G. Pendal:  That is my very point.  We are not entitled to assume that these people are guilty. 

Ms S.M. McHALE:  I will just have to say that the member for South Perth and I have a fundamental difference 
of opinion on this matter.  

Mr P.G. Pendal:  You have a fundamental difference with the Labor Party on this.  

Ms S.M. McHALE:  The member for South Perth and the Government have a fundamental disagreement about 
how this legislation can be constructed to best protect children.  I am firmly of the view that charges must be 
taken into account to pick up the past histories of paedophiles - those people who we know may have faced a 
string of charges, but who have not been convicted because the quality of the evidence has not been strong 
enough.  

Mr P.G. Pendal:  It is the quality of the evidence that convicts people in court. 

Ms S.M. McHALE:  That is right.  We believe that that information needs to be taken into account in 
determining whether we are prepared to allow those people to work with children in positions of trust.  It is 
important to take charges into account.  The legislation in Queensland, New South Wales and the United 
Kingdom takes charges into account.  I am absolutely firm in the belief that charges must be taken into account.  
If we consider only convictions, we are automatically excluding a huge group of people who are threats to our 
children, and I am not prepared to bring a piece of legislation into this House that will be criticised for that.  
Members opposite should think about this. I know what members opposite would say if I brought in a piece of 
legislation that considered only convictions.  They would say that the legislation is flawed.  

Mr P.G. Pendal:  You are saying that we do not need courts of law.  

Ms S.M. McHALE:  This will not appease the member for South Perth, but I will clarify that when we are 
talking about charges we are referring only to those that have been laid by the police, not by the Department for 
Community Development, so they are not the decision of the department. 

Mr P.G. Pendal:  They are not proved in court. 
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Ms S.M. McHALE:  Members can have a point of view that they do not want a piece of legislation that takes 
charges into account.  That is their point of view.  My point of view is that for there to be a screening system that 
has strength and a capacity to increase the protection of children, charges need to be taken into account.  The 
member for South Perth can go on the public record as opposing that, but my point of view and that of this 
Government is that charges are important and need to be taken into account. 

Mr P.G. Pendal:  That is one of the most right-wing pieces of drivel I have ever heard someone say.  

Ms S.M. McHALE:  I think the member for South Perth has beaten me in that respect on numerous occasions.  

I will now clarify the way in which this will operate in practice.  A pending charge in division 1 will result in a 
negative notice unless there are exceptional circumstances that should be taken into account.  I would like the 
member for South Perth to listen, because although he does not like the legislation he should at least do me the 
courtesy of allowing me to explain how it will work in practice.  A pending charge will result in a negative 
notice except in exceptional circumstances.  A non-conviction charge - a charge that has been thrown out by the 
court - will result in an assessment notice - 

Mr P.G. Pendal:  I cannot believe what I am hearing from a Labor politician.  

Ms S.M. McHALE:  An assessment notice means the person can work.  Does the member understand that? 

Mr P.G. Pendal:  You get access to a person’s non-criminal record.  

Ms S.M. McHALE:  That is absolutely right, and that is the strength of this legislation.  A non-conviction charge 
will result in an assessment notice unless the chief executive officer can show exceptional circumstances under 
which an assessment notice should not be issued.  Under division 2, a pending charge is exactly the same.  A 
negative notice will be issued unless there are exceptional circumstances.  With a non-conviction charge the onus 
is on the CEO of the screening unit to show cause why an assessment notice will not be issued.  In other offences 
involving a charge that is pending and a non-conviction charge, an assessment notice will be issued.  No 
discretion is available to the CEO to issue a negative notice.  Members opposite should at least understand the 
legislation even if they do not agree with it.  I repeat: for non-conviction charges, under divisions 1 and 2, an 
assessment notice must be issued, unless particular circumstances indicate that the assessment notice should not 
be issued.  That will allow the charges to be taken into account.  It will also make it absolutely clear that the 
CEO should issue an assessment notice unless particular circumstances prevail.  

Mr P.G. Pendal:  I remind the minister that a member of this Parliament was charged with a criminal offence and 
acquitted.  The minister is saying that the charge against that member should in future be taken into account, for 
example, within the Labor Party.   

Ms S.M. McHALE:  If that charge were a division 1 or 2 charge. 

Mr P.G. Pendal:  No; I am talking about a criminal charge.  

Ms S.M. McHALE:  I will explain the purpose and intent of this Bill.  The member for South Perth’s throwing 
general examples into the pot is not very helpful.  

Mr P.G. Pendal:  The minister is missing the point of the principle that I am arguing.   

Ms S.M. McHALE:  I am absolutely on the point.  If a charge is a sexual offence, as itemised in division 1 or 2 -  

Mr P.G. Pendal:  This example is not; it is a mere criminal charge.   

Ms S.M. McHALE:  Then, it will not warrant an assessment notice.   

Mr P.G. Pendal:  You are saying that person is still guilty according to the police because the police laid the 
criminal charge.   

Ms S.M. McHALE:  If a criminal offence is not listed in division 1 or 2, it will not be taken into account.  

Mr P.G. Pendal:  You have missed the point, just as many of your departmental people do.  

Ms S.M. McHALE:  The member for South Perth is entitled to his view but I believe he is horribly wrong.  

The member for Churchlands asked me about experience in other States.  In Queensland, in the past three and a 
half years, the records of about 280 000 people have been checked.  The latest figures - I assume they are for this 
financial year - show that 204 negative notices were issued.  We do not know the split between charges and 
convictions but I am informed, anecdotally, that it is a very small number.  The important data from Queensland 
indicates that the major impact of the legislation is deterrence.  Of the approximately 280 000 checks, about 
7 700 people withdrew their applications when they knew their identification would be checked.  That is why the 
scrutiny of identification and identifying information is important and why it is important not to put the onus on 
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employers to do the checking.  The member for Churchlands also asked about drug offences.  Drug offences are 
very broad.  The Police Service has advised that the offence list cannot identify drug offences that are 
particularly related to children.  

Dr E. Constable:  I was talking about drug offences in general.  If someone is sentenced and found guilty of 
trafficking drugs, he should not be working with children.  

Ms S.M. McHALE:  That is why other offences can be taken into account.  If a person were convicted of a drug 
offence that would make it absolutely inappropriate for that person to work with children, in all likelihood, that 
would be a particular circumstance.  The Bill provides for other offences to be taken into account, so that covers 
drug offences.  The Commonwealth Parliament is reviewing some of its drug offences.  I am informed that some 
specific offences could well relate to children and we can add them to the list.  

Mr R.F. Johnson:  Can you give an example of what you think should be included as a specific drug offence?   

Ms S.M. McHALE:  No; I cannot.  

I have dealt with the various questions that members asked during the second reading debate.  The nature of the 
debate tonight was what I expected.  I expected issues to be raised concerning charges in light of the civil 
liberties view versus an attempt to construct legislation that will work from an understanding of how paedophiles 
work and of what we know about the difficulties of securing convictions.  I reject the view that this Bill will strip 
from people the presumption of innocence.  Its provisions are justified given the way in which non-conviction 
charges will be dealt with.  This Bill has been constructed based on the experiences of other States in which there 
is similar legislation and what we know from the United Kingdom, particularly in relation to the Ian Huntley 
murders, to which the member for Hillarys referred.  

The Bill attempts to construct a centralised screening system, the scope of which is deliberately broad.  It takes 
account of the balances between civil liberties and the need to protect children.  The Government believes that 
the protection of children is paramount.  This is a good Bill that is acknowledged by those who are concerned 
about protecting children as overdue, that is much needed in our community and that will move the agenda a 
long way towards providing a legislative framework to protect children.  

Question put and passed. 

Bill read a second time.  

Consideration in Detail 
Clause 1:  Short title - 
Mr P.G. PENDAL:  About four years ago, the police officer in charge of the macro task force investigating the 
Claremont serial killers appeared in a television interview that is etched in my mind.  In his reference to a public 
servant who had by then been named as the probable Claremont serial killer, he said something to the effect that, 
“We have everything to convict this man except the actual evidence”.  Well, well, well; I thought that was the 
very point!  I thought the point of taking a matter to court and having the court decide the guilt or innocence of a 
person was the very point of it all.  Members may ask what relevance that has to tonight’s debate.  The relevance 
is to the very clause with which we are dealing.  I must apologise; during the second reading debate I referred to 
the short title of the Bill when I should have referred to the long title.  However, we are dealing with legislation 
that states that it will be good enough for persons to have been charged but not convicted of certain offences; 
therefore, they will not necessarily be guilty.  Let me try to bring this point home to the minister.  Under that 
logic, Brian Burke is still guilty of the matter on which the courts cleared him of any wrongdoing.  Why?  
Because the police thought he was guilty.  In this case, the department would only have to think a person is 
guilty.  Tonight we are being asked to cross an appalling line; that is, that somehow or other when dealing with 
sexual deviants it will be good enough that the person has been charged.  Let us take, for instance, the case of 
Lionel Murphy.  Things were alleged against another Labor icon that were later quashed in the courts.  Under 
this Bill, the logic is that Lionel Murphy is guilty, and I for one -  

Dr E. Constable interjected.   

Mr P.G. PENDAL:  As the member for Churchlands said to me, let us do away with the courts.  That would 
mean that in the case of Brian Burke, we did not need the police; in the case of Lionel Murphy, we did not need 
the Australian Federal Police or the National Crimes Commission; and in the case of the people to whom we are 
referring tonight, we do not need the courts - we simply need the Department for Community Development.  
That is awful.  I for one intend to vote against the legislation on that bar alone.  I have already acknowledged to 
the minister that I think she has a dreadfully difficult job to do, and I also think that the department has a 
dreadfully difficult job to do.  I would hate to be in a position of ever having to determine the guilt or innocence 
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of a person.  However, there is one thing of which I am certain; that is, the courts of law decide the guilt of a 
person, not a group of people in a government department, which is what this Bill provides for in its long title.  If 
a person has been charged with an offence, but not necessarily convicted of an offence, he is done for.  That 
could be taken into account under this legislation.  I think it stinks, and any Labor person should take that into 
account.  This might well be the sort of error that a conservative Government that is not particularly interested in 
human rights and individual rights would fall into.  However, for a Labor Government to do this - my God!  No 
wonder it is on the nose!  It is an offensive piece of legislation to the extent that it will allow the department to 
decide these matters and not a court of law.   

Dr E. CONSTABLE:  The short title of this Bill is “Working with Children (Criminal Record Checking) Bill 
2004”.  It is not criminal record checking to take into account charges that have been laid.  Someone who has 
been acquitted of a criminal charge does not have a criminal record.  This title is inaccurate; it does not tell the 
story of the contents of this legislation.  That is the point that I think the member for South Perth has been 
making so eloquently.  What really upset me about the minister’s response to the second reading debate was the 
cavalier way in which she brushed off this important, fundamental issue that we have raised.  I recognised in my 
contribution to the second reading debate that this is a very difficult piece of legislation, in the sense that we are 
all of the same mind; that is, we must protect children.  However, if we have to cross that line to which the 
member for South Perth referred and turn the justice system upside down, we have a real problem with this 
legislation.  When the minister responds, she should do away with that cavalier, brushing-off attitude and deal 
with the issue that has been raised, because she has not dealt with it yet.   
Mr R.F. JOHNSON:  As I have already outlined, the Opposition will support the Bill.  I pointed out that we have 
quite a few reservations about the Bill and that we want some explanations regarding those concerns.  One of 
those concerns is along the lines of what the member for South Perth has just outlined.  I can clearly understand 
the reasoning behind his concern.  We are moving away from the normal rule of law.  I suggest that there are 
many cases in which a person is charged with a criminal offence, only to have the Director of Public 
Prosecutions drop those charges six, 12 or 18 months later because there is not enough evidence to support the 
charges.  It must have a disastrous effect on those people to be put under the spotlight and to be charged, when 
there is not enough evidence.  They suffer and their families suffer.  The common saying is that there is no 
smoke without fire.  However, a person automatically gets a feeling of guilt when very often there is no guilt.  
As the member for South Perth quite rightly said, Brian Burke would be considered guilty of those crimes with 
which he was charged even though he was acquitted.  It did not matter that he was acquitted.  If that happened 
under this legislation, he would still be guilty of those crimes, and that is a massive step away from natural 
justice.  I can understand that if a person is being investigated over a matter, particularly if he has been working 
in the area of child care or has control and responsibility for children in schools, kindergartens, playgroups and 
day care centres, he should be stood down or stood aside while an investigation is carried out.  Even if that 
person is then charged, he should still be stood down or suspended, whichever term people want to use.  If the 
DPP or the police thought that a person had done something but then there was no evidence to convict him, then 
that person should not have to suffer.  I know of cases in which clearly people have been in that position, but 
those cases had nothing to do with the care of children.  I know we have to be doubly careful with situations in 
which children are involved.  I know that every member of this House feels the need to nurture and protect 
children.  That is natural.  I do not think there would be one member in this House who did not feel that way.  
However, I accept very much the member for South Perth’s reservations, and perhaps the minister should in 
some way give comfort to not only the member for South Perth, but also other members in this House to ensure 
that innocent people are not treated in a way that takes them away from their chosen vocation.  It is not a 
problem to suspend them when they are under investigation or if they have been charged; while that suspension 
is in order it takes away the element of risk to the children.  If, at a later date, the DPP does not go ahead with the 
charge because he decides quite rightly that there is nowhere near the evidence to sustain a conviction, the 
counterargument is that the person should not have been charged in the first place.  A person should not be 
charged with an offence unless there is sufficient evidence to, if not guarantee a conviction, at least provide a 
good chance of a successful conviction.  I share the concerns of the member for South Perth.   
Ms S.M. McHale:  Do you agree with him?  
Mr R.F. JOHNSON:  It is a very difficult situation.  My prime concern is for the protection of children.  This 
legislation should address in some way the concerns of not only the member for South Perth but also other 
members of this Chamber.  As he said quite rightly, it is very unusual for a Labor Government to almost 
completely sweep away human rights and natural justice.  None of us has any sympathy for paedophiles; none of 
us has any sympathy for people who in any way abuse children.  However, we must ensure that innocent people 
are not treated in a way that can wreck and ruin their lives and the lives of their families.  I am very interested in 
the minister’s response to the comments of the member for South Perth to see whether there is a way of 
addressing them. 
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Ms S.E. WALKER:  I tentatively agree with the Government on carrying out checks and letting people know, 
particularly parents, about adults who are on serious sexual charges who may be looking after their children.  If I 
were the parent of a child in that situation, I would want to know.  That is quite different from saying that a 
person is guilty; it is knowing a factual situation.  I will give the Chamber an example of why I think it is 
important.  An example came to my attention in my electorate office.  It does not concern children; it concerns 
elderly vulnerable people.  There are going to be a lot more elderly vulnerable people because of the ageing baby 
boomer generation.  A lady who is well known in my electorate, Mildred Clarke - who I believe is an author - 
came to see me because the wife of a close friend of hers had died.  I believe the man was aged in his 80s.  He 
was being looked after by a carer.  As I understand it, the carer was paid for by the Commonwealth Government 
under its veterans assistance policy.  The Government contracts out the service and criminal checks are 
conducted by the service.  The carer turned up to work for the elderly man and within a few short weeks she had 
married him.  He subsequently died and things went missing from the house; I believe a safe went missing.  
When Mildred Clarke came to see me she had discovered that the same carer was on criminal charges in the 
District Court for stealing $450 000 from another person she had cared for.  In my view, that is relevant.  It is 
relevant whether it was my parents and a carer came to work for them.  It is relevant that a person is on charges 
in the District Court for stealing $450 000.  It says to me: proceed with caution.  I take on board what the 
member for South Perth said.  I do not know the statistics.  I do not know whether the minister’s department has 
done any analysis of what effect this will have on people and their work.  I will not look at this from the point of 
view of a person who is charged.  I will look at this from the point of view of parents.  I will also look at it from 
my point of view as a mother.  Parents think their children are the most precious things in the world, and they 
are.  In addition, they are very vulnerable.  They are like elderly people; they are prey for certain types of people. 
The ACTING SPEAKER (Mr P.W. Andrews):  We are dealing only with the short title of this Bill.  Members 
should address the words contained in the clause. 

Ms S.E. WALKER:  Yes, it is the Working with Children (Criminal Record Checking) Bill 2004.  The Bill refers 
to people who have been charged with, or convicted of, certain offences.  I do not accept that a carer who may 
work for my elderly parents and is on charges is presumed to be guilty.  I am more concerned with gaining 
knowledge of a factual situation.  It is the same with children.  I am sick and tired of reading in the newspapers 
of children being molested and of women being raped.  I think the title of this Bill is appropriate - criminal 
record checking.  I take on board what was said by Mr Acting Speaker and I will have more to say about that 
later concerning whether there should be different categories for where a person is at in the criminal justice 
system.  I wanted to put on record my tentative support. 

Mr P.G. PENDAL:  My rhetorical question is how someone can be involved in criminal record checking when 
there is no criminal record to check.  If the first part of my explanation was lost on the minister, I will tell a story 
against myself about why I feel so strongly on the point.  It relates to a client of the very department we are 
discussing tonight.  About five years ago a person - who I stress with reference to the short title did not have a 
criminal record - visited my electorate office with his mother because he was fearful of a letter issued by the 
department that stated that charges against him had been “substantiated”.  In reference to clause 1, it suggested 
that there was a criminal record with which to contend.  Have members followed me so far?  The worst thing 
about it was when I received the briefing note from my electorate officer and the man was being led into my 
office with his mother, I made the judgment - I am appalled by it in retrospect - that he looked like a child 
molester.  I feel ashamed that I made that judgment.  When I look back on the incident I must admit that I do not 
know what a child molester looks like.  I acknowledge that it is part of the difficulty that the minister and the 
Government have.  When I went through the case with the man and determined that a case against him had not 
been “substantiated” - the department’s word - I relaxed my guard and took a more sympathetic view of the 
individual.  Guess what?  He did not look so much like a child molester.  I assure members that I am not 
trivialising this; this is the mindset a person has in trying to assess these things.  Once he was able to convince 
me that he had not been charged or convicted in a court of law, I understood that all that had happened was that 
the department had said that the charges against him had been “substantiated”.  I came out much more 
sympathetic to his point of view.   

That brings me again to the short title.  According to the department of five years ago and this horrendous stuff 
they want the Parliament to pass tonight, a person is guilty even if he has only been charged.  No, no, no.  On 
that basis let us lock up the bloke in the western suburbs who is under suspicion for killing three young women.  
Let us dispense with the legal justice system because the police think he is guilty - let us put him away.  We do 
not need the courts.  I am reminded of what the officer in charge of the Macro task force said on television to 
reporters: that they had everything to put the man in jail except the evidence!  Hello!  Is that not what we need 
under our system?  I return to my point.  I can agree with almost everything in this Bill that the minister has 
introduced.  I can agree with the issues that we have just dealt with in the long title.  I can agree that we should 
have an Act to provide for procedures for checking the criminal record of people who carry out, or propose to 
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carry out, child-related work.  I have no problem with that.  It gets my unbounded support.  Under clause 1, I 
agree that we should prohibit people who have been convicted of certain offences from carrying out child-related 
work.  However, I cannot go along with something on a mere suspicion, and that we rub the person out for life.  I 
reckon that what the Government has done tonight is to fall for the same trick that Rhonda Parker fell for in this 
place, and she was probably being advised by the same people.  It will not get my vote.  I know that the Bill will 
get through, and I understand the Opposition’s dilemma.  It must be seen to support something that is against 
deviant behaviour towards children.  If I were in the Opposition’s position, I would support it.  However, I think 
it stinks, and we will rue the day that we ever supported the notion of convicting a person on a whim.   

Dr E. CONSTABLE:  I have a couple more comments.  I am a bit disappointed that the minister has not spoken 
on this clause and answered some of the issues that have been raised.  Perhaps she will in a moment.  On looking 
through some of the language in this Bill - I seem to remember having had a pretty quick look at it because we 
have not had a lot of time - I found that words like “acting on the suspicion and belief” are encased in this 
legislation.  I would like the minister to tell me what special qualifications members of this unit in the 
department will have to make these judgments.  What special qualifications will they have to judge whether 
someone has a criminal record? 
The ACTING SPEAKER (Mr P.W. Andrews):  Would the member for Churchlands please relate this directly to 
clause 1. 

Dr E. CONSTABLE:  I think it is related to clause 1.  Criminal records are meant to be checked, but in many 
cases they will not be checked.  What qualifications must someone have to check a record that does not exist?  
That is what I want to know.  My guess is that those people checking criminal records that do not exist will be 
very conservative in their assessments, because they will be very afraid of making mistakes, and a lot of people 
will be caught in this who should not be. 
Ms S.M. McHALE:  I will respond very briefly, although most of the points that have been raised relate to 
further clauses in the Bill.  I have acknowledged that the issue of charges is a controversial issue.  Therefore, to 
say that I have a cavalier attitude is wrong.  This is the controversial bit of the Bill, and it is the most important.  
I commend the member for Nedlands in particular for understanding the nature of child abuse and paedophilia.  
The dynamics of child sexual abuse make it hard in many circumstances to secure convictions.  However, I will 
tell the House something: in this regard I want to err on the side of the child as opposed to the side of the person 
about whom we may well have significant information to suggest that he is a threat to a child.  I say again that if 
I brought legislation into this place that ignored charges, which we know are an indicator of behaviour, members 
opposite would crucify me for bringing in a piece of legislation that was inadequate.  I will stick by this 
legislation because it is what the community wants.  On balance, is it better to protect the child or is it better to 
take the view that the member for South Perth has taken?  If I knew that somebody who was working in a 
childcare centre had been charged with four or five offences of indecent dealing with a three-year-old, I know 
which way I would go.  The charges are absolutely critical to this Bill. 

The ACTING SPEAKER:  Members, I think I have made something of an error.  I insist that members address 
the words in clause 1.  Probably because of my personal interest in this issue, I have let it go a bit too far, and I 
need to drop back into my role as the Chair, rather than an interested party.   

Mr P.G. PENDAL:  Mr Acting Speaker, I am happy to, as indeed I should, abide by your ruling.  Therefore, 
since we are talking about a short title that relates to criminal records and the checking of criminal records, I will 
ask a specific question of the minister, and then I will sit.  How can the Government prohibit a person from 
working, based on a charge that has not been determined by a court of law? 

Ms S.M. McHALE:  If that charge was considered to be absolutely relevant to protecting the child, a negative 
notice would be issued.  If a non-conviction charge did not fit within the boundaries of particular circumstances, 
we would not prohibit that person from working with children.   

Clause put and passed. 

Clauses 2 and 3 put and passed. 

Clause 4:  Terms used in this Act - 
Dr E. CONSTABLE:  I draw the minister’s attention to some of the terms and their definitions for further 
explanation.  I refer to the definition of “CEO”.  I want to be clear about this, because when I first read it, I think 
I misunderstood it.  We are talking about the chief executive officer of the minister’s department and no other 
department.  As I read it, it could have been the CEO of any department, and I misunderstood it.  Just one 
department will handle this checking, and it will be the minister’s department.  It is interesting to me that there is 
a definition of “charge”.  The word “charge” is used in the legislation, and it has two meanings.  I believe they 
are quite different things.  It is a pity that they have been combined.  “Charge” means a non-conviction charge, 
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which is really what the member for South Perth and I were trying to push in the previous debate on the short 
title, not a pending charge.  I do not have a problem with a pending charge being taken into account.  However, it 
is the non-conviction charge that we were talking about.  It is a pity that the distinction is not made all the way 
through the Bill and that they are treated as the same thing by the use of the one word “charge”.  I notice that 
there is also a definition of “non-conviction charge” and “pending charge”.  They should have been spelt out all 
the way through to make it much clearer.  It muddies the waters a bit by having the single word “charge”. 

The definition of “criminal record” refers to every conviction.  I do not have a problem with that.  Paragraph (b) 
of that definition refers to “every charge made against the person for an offence, in Western Australia or another 
jurisdiction”.  Every charge?  How far will the department go in looking at the charges that someone might have 
faced?  I can understand how the department might, in its checking, get information from other jurisdictions in 
Australia.  However, we are talking about overseas jurisdictions as well.  I wonder what sorts of delays there 
might be and how the department will be able to easily access information in other jurisdictions.   

I have marked “criminal record check” for some reason.  It refers to clause 34, which I had a lot of trouble with.  
When we get to clause 34, perhaps we will get a better explanation.  When we reach that clause, I would like the 
minister to take us through the steps that will be taken in carrying out a check.   

The definition of “educational institution for children” is qualified, because it says that certain people are not 
included.  It states - 

even if that university or institution has a student who has not reached 18 years of age; 

I think I can understand why that is included.  However, some employees of universities actually work with 
children for quite considerable amounts of time; for instance, people who supervise students on practice in 
schools.  I can see that there would be people in universities who would need checks because of the work that 
they do both in and outside the university.  That issue needs to be dealt with.  They were the definitions that I 
picked out for further explanation.   

Ms S.E. WALKER:  I was listening to the debate from my room and I heard the minister’s comments about 
criminal records.  I understand that there are schedule offences and that they mainly involve sexual offences.  I 
heard the member for Churchlands refer to drug offences and the minister say that she would include people who 
had been on drug charges.  

Ms S.M. McHale:  Drug offences can be considered under the other category; that is, offences other than class 1 
and 2 offences.   

Ms S.E. WALKER:  Does that mean that a person who has received a cannabis infringement notice would not be 
entitled to work with children?   

Ms S.M. McHale:  I imagine that would be deemed to be a very low risk to someone working with a child.   

Ms S.E. WALKER:  In my view a person who was declared a drug trafficker under the Misuse of Drugs Act 
would be inappropriate.  For the record, I would like to correct something that the member for South Perth said.  
I do not know whether he was referring to me and what I said, but he said that he understood that I was saying 
what I was saying because I have motive.  I am on record in my local newspaper as saying - 

Mr P.G. Pendal:  I didn’t refer to you.   

Ms S.E. WALKER:  I thank the member.  I did not know whether he did, but he referred to the Opposition.  I 
want to make it quite clear that about two or three weeks ago I was reported in the Claremont-Nedlands Post as 
saying that the commonwealth law in relation to carers should be changed to include those facing pending 
charges.  I understand that there are different categories.  There are people who have been convicted, people who 
are facing pending charges and people who have not been convicted.  Just because a person has been to trial and 
has not been convicted does not mean that that person is not guilty of the offence.  I do not believe that this 
legislation is saying that the person is guilty of the offence.  However, I understand that the member for South 
Perth is saying that a charge will automatically mean that the applicant will get a negative clearance.  Anyone 
who has been up on charges and has been acquitted will not be given a child card.  I suppose that a person could 
have been up on charges several times and could have been acquitted.  I recall clearly the case of a young 
woman who was molested by a young priest when she was young.  I was a junior on that trial.  She said that she 
had been molested, and when he was found not guilty, it devastated her.  I believe that he did molest her.   

Mr P.G. Pendal:  However, it is not your belief that is important; it is the belief of the court.   

Ms S.E. WALKER:  No; the member for South Perth is wrong.  He should listen to my reasoning.   

Mr P.G. Pendal interjected. 
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Ms S.E. WALKER:  The member is not listening.   

Mr P.G. Pendal interjected. 

Ms S.E. WALKER:  Let me finish.  The priest was guilty, according to what that young woman said.  It is true 
that guilty people can be acquitted.  However, that is not the rationale for this provision.  The rationale for this 
provision is quite different.  The rationale is to allow parents to know whether the person who will look after 
their children has been up on three charges of raping different children and has been acquitted.  Yes, I would 
want to know, and I think other parents would want to know.  That does not mean that that person is guilty.  He 
could be guilty but has been found not guilty.  That does not mean that he did not do it.  It means that there is a 
pattern of different people who have brought charges against him.  Given the extraordinary prevalence of child 
pornography that we have seen lately, I prefer to err on the side of the child.  On this occasion I prefer to err on 
the side of the child.  In relation to my work, I may not take a biased view of someone who came to my office in 
the way that the member for South Perth has done.   

Mr P.G. Pendal:  You have been a prosecutor.   

Ms S.E. WALKER:  Yes, I was, so I think I have an objective viewpoint.   

Mr P.G. PENDAL:  I can understand the reason that my good friend the member for Nedlands - I hope that is not 
the metaphorical kiss of death when I call her my good friend - takes that view.  Do members know why?  She 
was a prosecutor and it was her job.  Prosecutors leave the courts and say inside their jackets, “Well, he was 
guilty you know.”  The police leave the courts - 

Ms S.E. Walker:  You don’t know that, member for South Perth.   

Mr P.G. PENDAL:  Of course I know that. 

Ms S.E. Walker:  You were never a prosecutor; you wouldn’t know.   

Mr P.G. PENDAL:  It is by the member’s own admission.  Let us leave the prosecution out of this tonight.  Let 
me return to something on which I agree with the Government.  At page 4 of the Bill is reference to the “non-
conviction charge”, which means a charge of an offence that has been disposed of by a court other than by way 
of a conviction.  I presume, with my limited knowledge of the Criminal Code, that we are talking about the 
section on first offenders.  Certainly, I have been in court often when people have been convicted but the offence 
has been dismissed on the ground that it is their first conviction.  So far I have no difficulty with that.  As the 
member for Girrawheen has said, the facts have been proved but the court has decided for some reason that the 
conviction should not be recorded.  It is usually because the behaviour - that is, robbing a bank, belting a barman 
or pinching a hub cap - is out of character and the court has said that the person is a first offender and therefore it 
will not record a conviction, even though, as the member for Girrawheen has said, the facts have been proved.  I 
do not even have a problem with that.  What I have a problem with is the short title, with which we have 
disposed but which is relevant to this clause.  I do not want to labour the point beyond this.  The short title refers 
to prohibiting people who have been charged with, not convicted of, certain offences.  That is what I mean about 
the whole thing being turned around.  That is why I can understand why the member for Nedlands would give 
some comfort to this.  She was a crown prosecutor; her job was to take them into court and get them convicted, 
as distinct from someone whose job it is to see justice done.  I do not believe that we are right in having dealt 
with - as we have done - the previous clause, which states that the best interests of the children are paramount.  I 
think that the interests of the children are paramount, and they are as paramount as the rights of any person who 
appears before our courts.  I have on my side more case law and more precedents on that alone; that is, no-one 
goes to a court of law with a predisposition to getting justice.  People go to a court of law in the belief under our 
system that they will get justice regardless.  That is where we are shifting the goalposts.  I do not intend to labour 
the point.  I think it stinks.  In the life of this Government, we have gotten rid of committal hearings and we have 
done other things in the courts.  I remember, incidentally, the current Attorney General asked me several years 
ago why I was not complaining about the Liberals on the abortion laws and human rights as much as I was 
complaining about him and the member for Victoria Park.  I will tell members why.  Most Liberals have an 
entire indifference to questions of human rights; they just do not understand it.  However, the minister, as a 
member of the Labor Party, suffers from hypocrisy because she pretends to have a commitment to human rights, 
which I am saying have arisen tonight.  I do not intend to speak any more, I am sure members will be relieved to 
hear.  However, my point is that a court of law determines guilt in this State of Western Australia, not the police, 
not someone in the Department for Community Development and not on a whim.  Guilt is decided by the Court 
of Appeal, a judge, a magistrate or a jury.   

Mr R.F. JOHNSON:  I hope the member for South Perth does speak some more on tonight’s Bill, as I think he 
speaks commonsense 99 per cent of the time and makes well educated and well thought out comments.  His 



Extract from Hansard 
[ASSEMBLY - Tuesday, 26 October 2004] 

 p7273c-7309a 
Mr Rob Johnson; Mr Terry Waldron; Dr Elizabeth Constable; Mr Phillip Pendal; Ms Sheila McHale; Ms Sue 

Walker; The Acting Speaker (mr P.W. Andrews); Acting Speaker; The Acting Chairman 

 [24] 

contribution to this Bill is very important as the areas he has talked about must be part of the Hansard record.  I 
hope he does not sit down and shut up; I hope he does speak some more. 

Mr P.G. Pendal:  I have to go out and torment someone else! 

Mr R.F. JOHNSON:  Okay.  I want to ask the minister a question about child-related employment in clause 4, 
which states that it means -  

child-related work carried out by an individual under a contract of employment or apprenticeship 
(whether written or unwritten); 

From comments made by the minister earlier tonight about somebody in the position of caretaker - such as Ian 
Huntley who murdered Holly Wells and Jessica Chapman in the United Kingdom, which must be the most 
terrible crime of all - I got the impression from the minister that the caretaker of a school in Western Australia 
must go through the same security check and must have a security pass to be able to work with children. 

Ms S.M. McHale:  Yes, he would. 

Mr R.F. JOHNSON:  That is, not necessarily with children but in the vicinity of children. 

Ms S.M. McHale:  Yes. 

Mr R.F. JOHNSON:  A caretaker does not necessarily work with children; he simply looks after the building, the 
grounds and all the rest of it.   

Ms S.M. McHale:  He has the capacity for sustained contact with children. 

Mr R.F. JOHNSON:  That is exactly my point.  I want to go on from there and ask about people who make 
deliveries of food or whatever to a school every day of the week.  I suggest they have a capacity for sustained 
contact with children in not only that school but also many other schools.  Will suppliers who deliver goods and 
services to schools and have contact come under the child-related employment provision in clause 4 because 
they are there under a written or unwritten contract of employment? 

Ms S.M. McHale:  Do you think they should? 

Mr R.F. JOHNSON:  I am asking the minister. 

Ms S.M. McHale:  The answer is no. 

Mr R.F. JOHNSON:  The minister is therefore drawing a line between a person who is on site most of the time 
and has every opportunity - 

Ms S.M. McHale:  I will deal with it very briefly when I stand. 

Mr R.F. JOHNSON:  I am just asking the minister the question and I would like her to answer.  It could well be 
that somebody who delivers goods to a school daily, such as food for the tuckshop, supplies or whatever, would 
have as much contact with children as a caretaker has, but the minister says one must have clearance through the 
criminal investigation bureau, or whatever the supervising unit of the card is called, and the other one does not.  I 
am quite interested to hear the minister’s response. 

Ms S.M. McHALE:  The member for Churchlands asked about the definition of the CEO of the department; it 
will be the CEO of the department who is responsible to the minister who has responsibility for the Act - that is, 
me.  At the moment the CEO of the department is the CEO of the Department for Community Development.  
The member correctly pointed out that there are two sorts of charges in this definition and there are separate 
positions for dealing with those charges.  When we deal with clause 12, the member will see that there are 
different ways of dealing with a non-conviction charge and a pending charge.  The member asked about student 
teachers; they are covered currently under the College of Teaching Act.   

Dr E. Constable:  No, it wasn’t student teachers. 

Ms S.M. McHALE:  The member referred to student teachers.  She also referred to university tutors or lecturers 
who supervise student teachers on practical training.  This Bill depends on the level of contact that they have 
with children.  In that instance, I suggest they would not have the level of contact that would require them to be 
covered by the scope of this Bill or the College of Teaching Act.  I point out that there is provision for appeal to 
the State Administrative Tribunal sitting as an independent arbiter.   

In response to the member for Hillarys, his example of a delivery person or a painter who is in a school for a 
number of days is a good example of the balance of choice we have made in not making life impossible for 
businesses.  We cannot be precise, but the principles that were used in constructing the Bill and setting the policy 
were to not make this unworkable legislation and to not cripple businesses by requiring every possible example 
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to be covered.  Therefore, a delivery person or a person working in a toy shop will not be required to be 
screened. 

Ms S.E. WALKER:  I think the Director of Public Prosecution’s annual report indicated a 50 per cent success 
rate for trials.  Has any analysis been done, for instance, of the number of people this legislation will affect in a 
year?  Has any analysis been done at all anywhere of the number of people who could be knocked back for 
employment because of charges laid against them?  Would the minister go back 20 years? 

Ms S.M. McHale:  I gave some figures from Queensland. 

Ms S.E. WALKER:  I am sorry, I did not hear them. 

Ms S.M. McHale:  There were about 280 000 checks and about 204 people were knocked back.  Another 
interesting figure was that 7 700 of those 280 000 people withdrew their application when they realised their 
identity would be checked. 

Ms S.E. WALKER:  That may be because they had a charge laid against them and been acquitted but they just 
gave up.  Has any analysis been made of those 7 700 people.   

Ms S.M. McHale:  There were 500 in Queensland who withdrew their application when their criminal record 
was queried. 

Ms S.E. WALKER:  Only 500? 

Ms S.M. McHale:  That’s 500. 

Ms S.E. WALKER:  Unlike the member for Hillarys, I think there is a difference between a caretaker who 
knows the grounds and is familiar with the grounds. 

Ms S.M. McHale:  Yes, someone who has a shed. 

Ms S.E. WALKER:  For the record, a prosecutor’s job is to seek justice.  The defence counsel’s job is to get his 
client off at all costs.  I think I take a fairly objective approach to things.  The only concern I have about this 
clause is the fallout.  As a parent, and even if I had grandchildren, I would want to know the facts.  The point is 
the facts never get to the parent, and the CEO will make that decision.  Not only will the police mainframe have 
to be accessed to get the facts, but also the DPP for information on pending and other charges.  Is that where the 
information will come from? 

Ms S.M. McHale:  Through the court or the police. 

Ms S.E. WALKER:  I do not know whether the court has that information.  I do not think the data is with the 
police.  I do not think people can get that information. 

Ms S.M. McHale:  Or through the DPP.  There are powers in the Bill for the DPP and the Commissioner of 
Police, I think, to provide information to the screening unit.  I anticipate that the data could come from the 
Director of Public Prosecutions as well as the police.  

Ms S.E. WALKER:  Can you let me know tomorrow where that will come from?  

Ms S.M. McHale:  Sure.  

Clause put and passed. 

Clause 5 put and passed.  

Clause 6:  Meaning of “child-related work” - 
Dr E. CONSTABLE:  This clause contains a rather long list of people who fall under this legislation.  Clause 
6(1)(a)(xii) refers to a club or association.  I think the minister touched on this earlier in her second reading 
reply, but I would like some clarification.  I am not too sure from reading this which people in the club would 
need to have assessments.  Can the minister clarify that one for us?  She clarified one of the other queries in one 
of her comments.   

Clause 6(1)(a)(xix) refers to any other work of a kind prescribed by the regulations.  I want to ask particularly 
about people in private practice of medicine or medically related professions - paediatricians, their employees, 
secretaries and receptionists; physiotherapists; and speech therapists.  There is a range of professions and I 
should not need to go through all of them, but that should give the minister an idea of what I am asking.  Do 
those people need to have assessments?  It is a little theoretical, because if a paediatrician has had a conviction, 
he or she would not be working in that field.  However, if someone working with children all the time in one of 
those professions had been on charges, but had been acquitted of the charges, he or she would fall under this 
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legislation in some way.  I ask the minister to clarify the situation of those people in private practice working 
with children.  

Mr R.F. JOHNSON:  I want to pick up on clause 6(1)(a)(xii) which, as the member for Churchlands has said, 
refers to clubs.  It reads - 

a club, association or movement (including of a cultural, recreational or sporting nature and whether 
incorporated or not) with a significant membership or involvement of children, but not including an 
informal arrangement entered into for private or domestic purposes; 

I want to bring the minister back to the club to which I belong.  It is predominantly a tennis club, but it is a social 
club as well.  
Ms J.A. Radisich:  Do you put your keys in a bowl when you arrive?  

Mr R.F. JOHNSON:  I do not think we dare go there.  

Mr P.G. Pendal:  He does not know what you are talking about.  

Mr R.F. JOHNSON:  No, I do not.  
Ms J.A. Radisich:  But the member for South Perth does! 

Mr R.F. JOHNSON:  Does the member mean the keys to the court or the keys to the bar?  

The ACTING SPEAKER (Mr P.W. Andrews):  Members, I think we are straying from the clause.  

Mr R.F. JOHNSON:  I get terribly distracted by the member for Swan Hills, who throws a curly thing at me and 
expects me to know about these sorts of improper behaviour, and I would not have a clue.  I have led a very 
sheltered life.  
I was going to ask the minister a serious question.  An association I belong to, called the North Shore Country 
Club and Residents Association, is predominantly a tennis club.  It has six tennis courts and a little bowling 
green, and it runs a lot of social activity.  The club has approximately 200 memberships, but those memberships 
extrapolate out to about 600 individuals, because they can include parents and children as well.  I would suggest 
that over 50 per cent of the overall members of that incorporated association are children under the age of 18.  
That is all subparagraph (xii) relates to.  All the people who run that club are volunteers.  Nobody gets paid to 
run these little sporting clubs, and this situation could apply to many clubs in Western Australia.  Is the minister 
now telling me that the president, secretary, treasurer and committee members of the club must be screened 
because of clause 6(1)(a)(xii), which refers to a significant membership or involvement of children?  The 
children go down and play tennis all the time.  If they have a key to the court, they can go and play tennis.  
However, the people who administer the club are all adults.  I want the minister to guarantee to me that those 
people will not have to get a police clearance simply because they are administering an association whose 
membership includes children.  The clause refers to a significant membership or involvement of children.  In this 
association, there is both - there are members and the involvement of children.  I think that the department and 
parliamentary counsel were probably thinking of something different when they came up with this clause.  I 
cannot believe for one minute that they would want an incorporated association to be hamstrung by clause 
6(1)(a)(xii).  The committee members have very little to do with the children.  
Ms S.M. McHale:  Well then they would not have to be screened.  
Mr R.F. JOHNSON:  It does not say that in clause 6(1)(a)(xii), and I want the minister to say that, because a lot 
of clubs will fold.  This is not commonsense.  The last part of the subparagraph, referring to an informal 
arrangement entered into for domestic or private purposes does not apply, but the first part applies to the 
association that I belong to, and have been president of at different times throughout the past 17 years.  Other 
individuals give up their time to administer the club, but I would suggest that under this provision they fall into 
that category because of the number of children who are members of the association.   
Ms S.M. McHALE:  To understand this clause, the member should read clause 6(1)(a), which states, in part - 

the usual duties of the work involve, or are likely to involve, contact with a child . . .  

A person coaching the junior football club or the junior tennis club would be covered.  If the treasurer of the club 
does the books and goes to meetings, but rarely comes into contact with a child, he or she would not be covered 
by this clause.  That is the best way to look at it.   

In relation to the question of the member for Churchlands about paediatricians, a paediatrician would come 
under the legislation if the usual duties involve, or are likely to involve, children in children’s wards in hospitals 
and child health centres.  It would also apply to other staff associated with those centres.  

Dr E. Constable:  Are you telling me that those who work only in private rooms do not need a check?  
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Ms S.M. McHALE:  I am advised that they would not come under the scope of this legislation.  

Dr E. Constable:  What about any staff they employed?  

Ms S.M. McHALE:  No, they would not.  

Dr E. Constable:  Similarly, a speech therapist in private practice alone working with children, needs no check?  

Ms S.M. McHALE:  I think he or she would.  

Dr E. Constable:  Why is it different for a paediatrician?  Paediatricians work with children.  

Ms S.M. McHALE:  Preliminary discussions were held with the Australian Medical Association and it advised 
that screening was part of a paediatrician’s registration requirements.  

Dr E. Constable:  Does the AMA screen people who have been acquitted of a charge?  

Ms S.M. McHALE:  No; it does not.  This part of the Bill was modelled on the Queensland legislation, and is an 
area that will be reviewed after a period.  In the interim we are having discussions with the relevant college, the 
AMA and the General Practice Divisions of WA.  

MR R.F. JOHNSON:  I refer to the question I posed to the minister earlier.  In light of the minister’s answer to 
my question, I re-read clause 6(1)(a) which provides that - 

the usual duties of the work involve, or are likely to involve, contact with a child in connection with - 

. . .  

(xii) a club, association or movement . . .   

That refers to contact with a child.  It does not say regular or sustained contact with a child or children in relation 
to the work.  I refer to a situation in which the work is unpaid but the committee comprises people who run the 
club and, as a result, they are bound to have contact with a child at some stage.  It might be only once a year.  
Just talking to a child amounts to contact.  A member of the committee might need to tell a child that the child is 
behaving badly on the tennis courts and should cease.  That person would be having contact with the child in 
connection with the job or work involved, albeit unpaid work.  Should that aspect of the Bill not be amended to 
include the words “regular contact”?  

I want assurance from the minister that people running those clubs will not fall foul of the law if this clause is 
passed as it stands.  As the minister suggested, I have read subclause (1)(a), but it gives me no comfort because it 
provides no certainty.  It contains the words “likely to involve, contact with a child”.   

Ms S.M. McHALE:  We contemplated using words such as “regular”.  However, they are too ill-defined to 
provide any sense.  I can assure the member that if a club treasurer’s usual duties do not involve working with 
children, that person will not be required to be checked.  The usual duties of banking or accounts are not 
considered to be tasks associated with working with a child.  The same applies to people who take minutes or 
attend meetings.  

Mr R.F. Johnson:  It does not indicate that in clause 6(1)(a).  

Ms S.M. McHALE:  It is identified in clause (6)1)(a) and all the other paragraphs follow.  The member should 
read subclause (1)(a) and then the following paragraphs.  I am comfortable that a person who does the work of a 
treasurer or a secretary is not covered within the scope of this Bill because that person’s usual duties do not 
involve working with children. 

Mr R.F. Johnson:  What about the person responsible for running the tennis section, who is not a coach but takes 
it upon himself to try to organise an event for the children?   

Ms S.M. McHALE:  I cannot give the member’s tennis club an exemption from this Bill! 

Mr R.F. Johnson:  My club is like many other clubs.   

Ms S.M. McHALE:  I know that.  We must apply the principles to which we have referred that do not involve 
crippling a social club or tennis club.  They require a sensible approach to the application of the definition.  I am 
comfortable that when community education is undertaken, which will start early in the New Year, these 
concerns will be made clear.  I refer the member for Hillarys to the words “usual duties” and “working with”.  A 
good example is a voluntary youth worker.  That is very clear.  However, treasurers and secretaries will not fall 
foul of this legislation.  The member can be assured that the aim is to implement sensible, working legislation.  A 
later provision seeks to deal with the term he suggested of “regular”.  A later clause provides for a person to have 
a defence to the legislation if he is not working for more than five days in any calendar year.  If people such as 
treasurers or secretaries are not working with children, the scope of this Bill does not cover them.  
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Dr E. CONSTABLE:  If a non-government school wants to be registered in the State, all the members of the 
board must have a police check.  I do not have a problem with that.  I assume that all the members of the board, 
who probably have no contact with children - they go to committee meetings and subcommittee meetings - must 
undergo the assessment.  I have no problem with that.  Will the minister please clarify that? 

I accept what the minister said about discussions with the AMA concerning paediatricians.  However, 
paediatricians employ secretaries and others who often have daily contact with children.  Will a paediatrician’s 
employees, including his nurse, if he has one at his private rooms, be required to be checked because she works 
with children?  I refer also to the club scenario that the member for Hillarys raised.  I apologise if this has been 
raised previously, but I was busy noting aspects further on in the Bill.  If a tennis club has 300 members, 60 of 
whom are children and a lot of activities involve the juniors in the tennis club, who in the tennis club will have to 
be assessed?   

Ms S.M. McHale:  Sorry? 

Dr E. CONSTABLE:  Does the minister want me to repeat the question? 

Ms S.M. McHale:  Yes, please.   

Dr E. CONSTABLE:  I do not know why we are doing this.  The minister spends the whole time talking and not 
listening. 

Ms S.M. McHale:  I am trying to get the answer to your previous question.   

Dr E. CONSTABLE:  Perhaps if the minister listened and then got the answers we would not have to repeat 
ourselves.  We are going back to the matter of the tennis club.  I assume that the minister dealt with the previous 
question I asked.  A tennis club may have 300 members of which 60 are juniors.  Some members of the club may 
have a lot of contact every weekend and during the week with those children involving extra coaching and all 
sorts of things.  Who in the club would need to have an assessment?  

Mr R.F. JOHNSON:  I will just add to that comment so the minister can respond to both of us at once.  I am 
concerned that the minister admitted in her previous response that the department had looked at adding the word 
“regular” before the word “contact” or the words “regular involvement” before the word “with” and decided not 
to go ahead with either.  That shows that the department was concerned about the wording of this clause.  I dare 
to suggest that it probably had the same concerns that I have; that is, that the wording of this provision will not 
help a lot of people because it is so prescriptive.  I can understand why somebody who is employed as a coach by 
a tennis club to coach young people under the age of 18 would need to get security clearance.  I understand that 
and agree with it completely.  However, this clause does not refer to a coach because we have to take into 
account subclause (1)(a)(xii), which refers to other things, such as an association “with a significant membership 
or involvement of children” but not both of those.  It can have just “a significant membership”.  Then, the people 
who are responsible for running that club come under the point just raised by the member for Churchlands.  As 
she said, a club may have 300 members of which 60 are children or junior tennis players.  We are not talking 
about a professional tennis coach who gets paid to coach those children.  We are talking about other members 
who organise carnival days, competitions and interclub competitions.  Interclub competitions would fall under 
clause 6(1)(a) because they are likely to involve contact with a child in connection with that association, which is 
the provision found under subparagraph (xii).  They are more than “likely to” come into contact with a child; 
they are certain to.   

Mr C.J. Barnett:  People ring up volunteers and helpers on the day to help out at kids’ events.   

Mr R.F. JOHNSON:  Absolutely.  I do not think that the answer that the minister has given to me, and perhaps 
the answer that the minister will give to the member for Churchlands, whose question I believe addresses the 
same issue as mine, will satisfy us.  The answer should outline in more detail what the minister means by this 
part of the clause.  The clause does not even apply to “somebody who is employed”.  Subclause (1) states - 

. . . work is “child-related work” if - 

(a) the usual duties of the work involve . . .  

The work involved does not necessarily mean that the person has to be paid or be a professional.  We are using 
the example of a tennis club, but this can be applied to a soccer club or all sorts of clubs at which the 
involvement and the voluntary efforts of parents are relied upon.  The minister already addressed that issue 
earlier today, but it runs contrary to the areas of concern that the member for Churchlands and I have.  I would 
really like the minister to give me some comfort on this matter.   

Ms S.M. McHALE:  I will try to give the member that comfort.  Subparagraph (xii) is structured in that way to 
pick up organisations such as scouts, guides, the janitor at a football club and religious youth organisations.   
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Mr R.F. Johnson:  And tennis clubs?   

Ms S.M. McHALE:  A tennis club that has a significant membership or involvement of children, yes.  The 
coaching or private tuition is covered under subparagraph (iv).  I do not have any difficulty saying to the member 
that the club organisers, unless they have a very specific role in working with children, will not need to be 
covered by this clause.  Having looked at the various pieces of legislation that exist, there is not one piece of 
legislation that can be absolutely precise.  I do not think any jurisdiction has yet got it into absolute black and 
white terms.  I do not think we can achieve that.  I do not think it is possible to aim for that.  The member has to 
understand that the measures are whether the person is in regular contact - sorry, I have used the word “regular” -   

Mr R.F. Johnson:  I would like you to use that word; that would give me a bit of comfort.   

Ms S.M. McHALE:  Yes, but as I said earlier, does the word “regular” mean once a week, once a month or 
something else?  The word “regular” is too unclear a term to be put into the legislation.  As far as I can assure the 
member, the focus must be on regular duties. 

Mr R.F. Johnson:  “Regular” - there is that word again! 

Ms S.M. McHALE:  Yes, the usual duties that bring a person into contact with a child on a sustained basis.  
Suffice it to say, we cannot be absolutely precise, and certainly with the community education that will happen 
on this Bill, we will be able to work through with organisations, clubs and associations on these sorts of “what 
ifs” and “does it apply” questions.   
Mr R.F. Johnson:  I will not be very long on this point.  I think the minister is wrong.  She has used two words 
that I think would be ideal to go into this provision, and which will give more comfort to people who are running 
not just tennis clubs - I have used that as an example - but also other clubs or groups of which 25 per cent might 
be young people.  As it is now, if the word “regular” were used, that would be deemed to be on a weekly or a 
monthly basis.  That might be more self-explanatory.   
Ms S.M. McHALE:  Unfortunately, from a drafting point of view, we have been advised that the word “regular” 
is not precise enough for giving any meaning to this clause.  The words “usual duties” are found in the Bill, and 
that is something that people can understand.  I think I have answered the question   

Mr R.F. Johnson:  The word “involves” or the words “are likely to involve” -   
The ACTING CHAIRMAN (Mr A.D. McRae):  Member, you do not have the floor or the call.  The question is 
that clause 6 stand as printed.   
Mr R.F. JOHNSON:  If the minister had stayed on her feet a little longer, I would not have had to speak again.  
As I said, the minister has not made specific enough the phrase “the usual duties of the work involve”.  Included 
in the provision are the words “or are likely to involve, contact with a child” on a number of occasions or 
regularly.  The minister can use any adjective she likes, but at least make it more sensible with regard to the 
number of times that is equitable with this Bill.  As it stands, this clause is very prescriptive.  If the minister 
thinks that sometime next year her people will be able to go around on a roll out of this Bill, they will not be able 
to cover enough clubs and associations.  There are thousands of them in Western Australia.  I guarantee that she 
will not visit my club and explain all this; neither will she send any of her departmental officers to my club. 

Ms S.M. McHale:  Why not? 
Mr R.F. JOHNSON:  Because there are thousands of these sorts of clubs throughout Western Australia. 

Ms S.M. McHale:  Where is the member’s club? 
Mr R.F. JOHNSON:  In Kallaroo.   

Ms S.M. McHale:  We have already made a note! 

Mr R.F. JOHNSON:  I do not think the minister will visit.  She will put the fear of whatsit up some people in our 
association if they believe that, in some way, they are falling foul of the law. 

Ms S.M. McHale:  People have not been scared off in Queensland and I do not think that Western Australians 
are that different. 
Mr R.F. JOHNSON:  No, we are a bit different from Queenslanders.  We take life a bit more seriously in some 
areas.   
I do not think that the minister has satisfactorily answered the questions or allayed the concerns put to her by the 
member for Churchlands and me about this issue.  It is a great problem that the minister is not prepared to amend 
this clause.  However, I will not move an amendment.  This clause may be amended in the other place if it ever 
gets there.  It may not be dealt with this side of the election.  It is unlikely it will. 
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Ms S.M. McHale:  I have told the member it is a priority. 

Mr R.F. JOHNSON:  I have heard that.  So many things are priorities.  I do not think it will be.  When it is dealt 
with in the other place, someone will move an amendment along lines to ensure that people who are unpaid 
volunteers and part of a committee running a club or an association, such as a tennis club, will feel quite 
comfortable in the work they do that involves them having contact with children, even if it is just organising a 
social tennis evening or competition for junior players. 

Clause put and passed. 

Clause 7:  Meaning of “Class 1 offence” and “Class 2 offence” - 
Dr E. CONSTABLE:  Clause 7(1)(b) refers to “an offence under a law of another jurisdiction the elements of 
which, if they had occurred in Western Australia, would have constituted an offence of the kind referred to in 
this subsection”; that is, the two classes of offence.  I am interested in knowing how the assessments will differ 
from current police checks, if at all.  How will the department obtain information about offences in other 
jurisdictions?  I understand that it might be reasonably easy to obtain information within Australia, but what 
about overseas jurisdictions?  I have a concern that the information may not be obtained. 

Ms S.M. McHALE:  The source of the data for other jurisdictions in Australia is CrimTrac.  At the moment the 
data for overseas offences is not terribly satisfactory.  We can use Interpol, but it can take months to obtain 
information.  We have started negotiations with the United Kingdom to establish a memorandum of 
understanding to ensure that we can access data from the UK Criminal Records Bureau or similar sources of 
information.  The UK Criminal Records Bureau is also securing a memorandum of understanding with the 
European Union, Canada and New Zealand.  That would make the data available once we have negotiated an 
MOU with the UK.  In the meantime we will have to rely on checks undertaken by the Department of 
Immigration and Multicultural and Indigenous Affairs when a person enters Australia to live or work.  As I said 
in my summing-up, the effectiveness of this system is dependent on the quality of the data and the extent of the 
availability of the data.  The exciting thing is that various jurisdictions now realise the importance of legislation 
such as this and are beginning to talk very seriously about the exchange of data.  When the chief executive 
officer of the UK Criminal Records Bureau visited two to three weeks ago, he was very keen to develop an 
MOU.  Over the coming months members will see quite a lot of action over the greater exchange of data 
internationally. 

Dr E. CONSTABLE:  I asked how the assessments would differ from the current police checks.  What more can 
the department do? 

Ms S.M. McHALE:  Apart from the issue of charges, which we have already canvassed, I am informed that we 
will also look at court records and any records offered in evidence in a court hearing.  We will not look just at 
the name of an offence. 

Clause put and passed.  

Clauses 8 to 11 put and passed. 

Clause 12:  Decision on application for an assessment notice - 

Dr E. CONSTABLE:  This is one of the key clauses connected with the discussion we had before and the debate 
and argument about charges.  I do not want to revisit that in any great length, but it is necessary to point out that 
clause 12(3)(b) refers to any offence other than an offence that is neither a class 1 offence nor a class 2 offence 
with which the applicant has been charged.  It does not mean a pending charge; it means a charge that has been 
made against a person.  Presumably that refers to a charge of which a person has been acquitted.  I draw attention 
to the fact that this is a very important clause involving the concerns that the member for South Perth and I 
expressed about using information gained from a person’s history of charges of which he was not convicted.  I 
have a particular problem with elements of this clause. 

Ms S.M. McHALE:  There is nothing to respond to because this provision is absolutely in accord with what the 
member for South Perth said. 

Dr E. Constable:  I did not expect a response.   

Ms S.M. McHALE:  For the purposes of the record, this is a classic example of when charges would not be taken 
into account. 

Clause put and passed. 

Clauses 13 to 15 put and passed.   
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Clause 16:  CEO may require certain employees to apply for assessment notice - 

Dr E. CONSTABLE:  If clause 12 was not relevant to the arguments that we had before, I believe clause 16 
certainly is.  I will tell the minister some of the words used in clause 16.  Subclause (1) states -  

If a person (the “employer”) who employs another person (the “employee”) in child-related 
employment -  

(a) reasonably suspects that the employee has been charged with or convicted of an offence; 

This gets to the heart of the issue that was raised before.  I am very concerned that clause 16(3) contains words 
such as -  

If the CEO is satisfied that the employer has reasonable grounds for holding the suspicion and belief . . .  

Therefore, the decisions will be based on suspicion and belief.  This really goes to the heart of the problem that 
some of us have with this Bill.  Despite the minister’s attempts to explain why this needs to be in the Bill, I am 
yet to be convinced.  Perhaps she would like to have one more go at trying to convince me. 

Ms S.M. McHALE:  This provision is particularly important in the context of existing employees.  It must be 
borne in mind that from day one we will start to check new employees.  Thousands of workers will not yet have 
been checked.  This is very useful when an employer has a reasonable ground for suspecting or believing that an 
employee of his has committed an offence of concern to his business of working with children.  This therefore 
provides a capacity to request the chief executive officer of the screening unit to require the employee to be 
screened.  This is a very valuable clause.  I will give an example.  If in a childcare centre an employer has been 
given information that in fact an employee has been convicted of indecent assault and that person has not yet 
been checked, the employer can go to the CEO of the screening unit and, subject to the CEO making a 
determination that it is not a vexatious request, the employee will be invited or required to have a criminal 
screening check. 

Mr R.F. JOHNSON:  Surely, if somebody applies for a position, he must have had a criminal screening check. 

Ms S.M. McHale:  We are talking about existing employees who may not have been subject to checks.  I used 
the example of a childcare centre, which is probably not a good one because childcare centres are well regulated.  
I could use another example. 

Mr R.F. JOHNSON:  Okay.  The minister mentioned a childcare centre and an existing employee who had not 
had a check, which I find very strange anyway, because I would have thought that the person running a childcare 
centre would have insisted on a police clearance.  However, if the person who is already employed has not been 
screened and the employer has a concern that maybe something is in the background, surely he would insist that 
that person get a police clearance or a screening check. 

Ms S.M. McHale:  Employers do not have the legal capacity to insist at this stage. 

Mr R.F. JOHNSON:  At this stage, no, they do not. 

Ms S.M. McHale:  And that is why this clause is so important. 

Mr R.F. JOHNSON:  Sure.  However, when this Bill is enacted, they would have an obligation because of 
further clauses.  In division 5, clause 22 covers the responsibility of employers to ensure that employees have 
been screened.  Otherwise, there is a penalty of a fine of $60 000 and imprisonment for five years if they do not 
comply with this part of the legislation.   

The part that I wanted to take up was that the minister said that the employer can in the interim period, if he has 
reasonable grounds to believe that there might be something untoward, contact the CEO and ask the CEO.  The 
question I ask is: how quickly could the CEO furnish information to the employer about that employee who has 
not to that stage had a screening test? 

Ms S.M. McHALE:  This is an additional safeguard.  I will give the member two examples.  There may well be 
somebody in a childcare centre who has been charged on numerous occasions with indecent dealings.  At the 
moment the check is of convictions, not of charges.  When this legislation comes into effect, it will give us a 
capacity to deal with people who could well be in the system but cannot be captured because they have been 
charged, and not convicted.  In addition, if the person is an existing employee, at the moment there is no legal 
provision to require the check. 

Mr R.F. Johnson:  And, obviously, you would not be aware that they are working in the childcare area. 

Ms S.M. McHALE:  No.  The other example is somebody who may be charged with a very serious offence but 
does not self-refer.  However, a family member might say that that person has just been charged.  The member is 
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absolutely right.  There is provision in this Bill for penalties for people who do not comply, but this is an added 
safeguard to allow action to be taken on reasonable grounds for a suspicion that there is an offence or a charge of 
concern. 

Mr R.F. Johnson:  The question I put to the minister was: how quickly could the CEO respond to the employer 
with the information that the employer wants? 

Ms S.M. McHALE:  The CEO will respond to the employer about whether an assessment notice will be given or 
not, or whether there would be a negative notice.  I cannot give the member a specific time frame, but clearly 
that is an urgent matter and would be dealt with as quickly as possible.  However, it depends on the nature of the 
individual circumstance. 

Mr R.F. Johnson:  Are we talking days, weeks or what? 

Ms S.M. McHALE:  Days.  If there is no record, it would be a matter of a day or two.  If there are charges, it 
might require going to the court, the DPP or wherever to get the material to substantiate it.  The important thing 
is that if there were a suspicion, clearly the CEO would act on that as quickly as possible, because that person is 
already in the work force and is a strong potential threat to the child.  Therefore, obviously, the CEO must act as 
expeditiously as possible. 

Clause put and passed. 

Clauses 17 to 21 put and passed. 

Clause 22:  Employers not to employ certain people in child-related employment - 

Dr E. CONSTABLE:  When will this come into effect?  Am I correct in assuming that once the legislation has 
been enacted, from that point on any new employees must have a check before they can be employed?  If that is 
the case, what sorts of delays does the minister expect there to be?  Will employees apply for this assessment 
knowing that they will apply for jobs, so they will get the assessment done simultaneously?  I can imagine a 
situation in which a non-government school advertises a position and there is not a lot of time to employ 
somebody.  It may be that the school needs someone in three weeks because a person has left unexpectedly.  
Will that assessment be through in time for the appointment to be made?  Given that there will be a huge backlog 
that will need to be caught up over five years, there may well be some practical elements that need to be thought 
through.  I am trying to work out the difference between subclause (2)(b) and subclause (4).  Will the minister 
tell me the difference between those two subclauses?  It would save my having to work it out at this hour of the 
night.   

Ms S.M. McHALE:  Some practical considerations have been taken into account in constructing the Bill.  Not 
everybody who applies for a job must wait weeks and weeks before he or she is told.  There are circumstances in 
which a person might apply for a job and be offered it within days.  An application for an assessment notice must 
have been made prior to the person starting work and that application must not have been withdrawn.  It must be 
a current application to comply with the Bill.  Subclause (2)(b) provides that an employer must not employ a 
person in child-related employment if the person does not have a current assessment notice and has not made an 
application for one.  That covers the situation in which the person is perhaps needed in a hurry or the process has 
not been completed.  However, the important thing is that the person has made an application for an assessment 
notice.  It may not have been completed, but the person has made it.  The important difference between 
subclause (2)(b) and subclause (4) is in relation to a childcare service.  Subclause (2)(b) relates to an employer 
being aware that the person has been convicted of a class 1 or 2 offence or has a pending charge in relation to a 
class 1 or 2 offence.   

Mr R.F. JOHNSON:  The minister is now in full swing in her response and I think it is appropriate that she be 
allowed to finish her answer to the question.   

Ms S.M. McHALE:  Under subclause (2), if an employer knows that the person has been convicted of a class 1 
or 2 offence or has a pending charge in relation to a class 1 or 2 offence, and the person does not have an 
assessment notice and has not made an application, the employer is guilty of an offence and will be subject to the 
penalty outlined in the Bill.  In that case an offence will have been committed and that will give rise to the 
penalty.   

Subclause (4) provides that an employer must not employ a person in a childcare service if that person does not 
have a current assessment notice and has not applied for an assessment notice.  It has nothing to do with knowing 
about offences; if the person has not applied for an assessment notice or does not have one, that is the offence .  
An offence is committed by an employer in a childcare service when the person who has been employed does 
not have a current assessment notice or has not applied for one.  It is therefore a higher level of offence for child 
care; that is the difference. 
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Clause put and passed. 

Clause 23 put and passed. 

Clause 24:  People without current assessment notice not to carry out child-related work - 

Dr E. CONSTABLE:  I have a problem with this clause.  It appears to me that on day one of this legislation there 
will be a problem with a backlog of applicants.  I need to understand how that backlog will be managed.  I 
imagine that tens of thousands of people in the backlog will already be in employment.  The retrospectivity that 
the minister spoke about will click in, something with which every member is in agreement.  I want to get a 
feeling for the extent of the work involved.  There could be an avalanche of applications.  How long will it take 
to check out each person; how many staff will be needed; at what level of employment will those staff members 
be; what qualifications will they have; and what training will they have?  Further on, the Bill states that the chief 
executive officer will delegate certain responsibilities.  Those responsibilities that the member for South Perth 
and I debated with the minister should weigh very heavily on the shoulders of the people making decisions about 
applicants.  I want a pretty full understanding of the people who will make the decisions and how the process 
will work. 

Ms S.M. McHALE:  There will be a lot of applications on day one, as a lot of people work in this industry.  
Clause 24, in concert with clause 25, attempts to deal with this very issue.  Clause 25 provides for a defence to 
the offence.  It states - 

(1) It is a defence to a charge of an offence under section 24 to prove that - 

(a) at the time the offence is alleged - 

The offence referred to in clause 25(1)(a) is employing somebody without a current assessment or working 
without a current assessment.  The defence to an offence charged under clause 24 is that someone applied for an 
assessment notice and the application was pending and not later withdrawn.  Therefore, if on 1 September 
someone starts working, that person must have applied for an assessment notice prior to 1 September so as to 
avoid being charged with an offence under clause 24. 

Dr E. Constable:  That is not what I was asking. 

Ms S.M. McHALE:  The member was in part.  Clearly we cannot assess everybody and give them assessment 
notices on the day they start work. 

Dr E. Constable:  No, I am talking about the backlog of people already in employment.  I might be misreading 
the clause, but it appears to me that this is what it refers to.  It states that people without a current assessment 
notice are not to carry out child-related work.  We have already dealt with people entering employment.  I am 
asking about the retrospectivity provision that applies to people already employed.  I think the minister said in 
her speech in reply to the second reading debate that there is a five-year period for these people to be assessed.   

Ms S.M. McHALE:  Yes. 

Dr E. Constable:  How will that be managed? 

Ms S.M. McHALE:  The member needs to piece together the transitional arrangements with the phasing-in 
provision in part 6 of the transitional arrangements.  The phasing in of coverage for existing employees will be in 
the regulations.  We learnt from experience in both this country and the United Kingdom that although we might 
want everyone to be checked on day one, it is not possible.  We cannot overload the system.  Various sectors 
already do some checking.  Therefore, the phasing in of the checking system is based, as far as possible, on three 
principles: the relative risk of children of different ages, the extent to which screening is in place and the 
opportunity for substantial unsupervised contact with children.  Therefore, those who must be screened in year 
one are all new and existing self-employed persons; all new and existing ministers of religion; new employees, 
starting with private sector workers; and public sector employees in year two, as they are already screened under 
existing policies. 

Dr E. Constable:  A lot of people in the private sector are too; for instance, everyone in a non-government school 
that has been re-registered in the past year would have had a police check.  Those schools cannot be registered 
without a police check having been carried out on everyone. 

Ms S.M. McHALE:  It includes non-government schools in the second year; all new and existing employees in 
the child sector; managerial and supervising officers starting in year two, as staff currently in the childcare sector 
are already required to be screened every two years, therefore the cycle for them will be picked up after year 
two; and in the first three years all new and existing volunteers, starting with those working with very young 
children.  However, all of those requirements will be in the regulations. 
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Dr E. CONSTABLE:  I have one last question associated with this clause.  How many people is it anticipated 
will be assessed over the five years? 

Ms S.M. McHALE:  Based on comparisons with Queensland and data from the Australian Bureau of Statistics, 
we anticipate around 250 000 to 280 000 people will be assessed in the first three years.  We anticipate 
employing about 20 staff, who will be a mix of legal staff and people who have worked in the child protection 
area.  We will also have approved screening agencies; for instance, the Department of Health, the Department of 
Education and Training, the Department of Justice and the Department for Community Development, which are 
currently screening.  They will be designated approved screening agencies.   

Clause put and passed. 

Clause 25 put and passed. 

Clause 26:  Review by State Administrative Tribunal - 
Dr E. CONSTABLE:  I again have a brief question for the minister.  Subclause (1)(a) refers to a person having 
28 days in which to lodge with the State Administrative Tribunal an application for review after receipt of a 
decision by the CEO to issue a negative notice.  To what information that has been gathered by the screening 
unit will a person who has received a negative notice have access?  I am aware of some situations - obviously not 
here but in other departments - in which people have been refused information from investigations or checks.  It 
is a very important matter.  It is very important that, if someone is to appeal to the State Administrative Tribunal, 
he or she have access to the material in order to be able to mount a case.  

Ms S.M. McHALE:  I refer the member for Churchlands back to clause 12(10), which is of some help, and then I 
will elaborate on it.  The clause reads - 

When a negative notice is issued to an applicant, the CEO is to provide with it a written notice that - 

(a) states the reasons for the CEO’s decision on the application; 

(b) states that the applicant may apply to the State Administrative Tribunal, within 28 
days after the date of the negative notice, to have the decision reviewed; and 

(c) explains how the application for the review is made. 

The information that will be provided to the applicant will include the information that was included on that 
person’s record.  He or she will be provided with a summary of that information.  

Dr E. Constable:  During the assessment process for an individual, if there is some doubt in the mind of the 
person doing the assessment, could that person be called in and interviewed, or would it all be done on pieces of 
paper and reports from others?  

Ms S.M. McHALE:  It is possible that they may do that, and that might expedite the decision.  

Clause put and passed. 

Clauses 27 to 33 put and passed.  

Clause 34:  CEO may carry out criminal record check - 
Leave granted for the following amendments to be moved together. 

Ms S.M. McHALE:  I move - 

Page 30, after line 10 - To insert - 

“criminal records agency” means - 

(a) the Commissioner of the Australian Federal Police;  

(b) the Commissioner (however designated) of the police force of another State 
or a Territory or another country; or 

(c) a person or body that is - 

(i) established under the law of another State, a Territory or the 
Commonwealth; and 

(ii) prescribed by the regulations for the purposes of this definition.  

Page 30, line 19 - To insert after “Commissioner” - 

or a criminal records agency 
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Page 30, line 20 - To delete “Commissioner’s records” and substitute - 

respective records of the Commissioner or the criminal records agency 

Page 30, line 26 - To insert after “person” - 

or a criminal records agency 

These amendments are to make it quite explicit that the CEO is able to seek information about a person’s 
criminal record from a very broad range of sources.  Clause 34 permits the CEO to carry out a criminal record 
check in respect of applicants and persons who have given the CEO notice of a relevant change.  The sources of 
that information can be the commissioner of the Australian Federal Police, the commissioners of Police Forces in 
other States, or any person or body prescribed in the regulations.  The amendment ensures that the provision 
enabling the CEO to seek that information does not inadvertently restrict access to other criminal record 
information.  These amendments make it very clear that information can be sought from Police Services in other 
States or Territories.  

Amendments put and passed. 

Clause, as amended, put and passed. 

Clauses 35 to 38 put and passed.  

Clause 39:  Confidentiality of information - 
Dr E. CONSTABLE:  Can the minister say who is a person who has been engaged in the performance of 
functions under this Bill?  Does it include, for instance, employers, who have certain obligations under the Bill?  
Can the minister give me the details of all people to whom this provision might refer?  Am I correct in assuming 
that any information cannot be, for instance, published in the media, and that, if the media were to do that, they 
would be subject to this penalty?  Perhaps the minister can give an explanation of confidentiality.  

Ms S.M. McHALE:  Only the staff of the criminal screening unit, or the approved screening agencies, are bound 
by this clause of confidentiality.  

Clause put and passed. 

Clauses 40 to 44 put and passed.  

Clause 45:  Delegation - 
Dr E. CONSTABLE:  Clause 45(1) reads - 

The CEO may delegate to a public sector employee or, with the approval of the Minister, another 
person any power or duty of the CEO under another provision of this Act. 

Delegating these powers gives those people enormous power to make decisions about people’s lives.  It gets 
back to the debate we had about the crucial decisions that have been made about people who have been charged 
and not convicted.  I see that as a core part of this Bill because it will provide enormous power to those people to 
make decisions about other people’s lives.  Some of us think those decisions should be left to the courts rather 
than be delegated to public servants.  I want to know more about the sorts of people who will be given that 
power.  Other clauses indicate that they will be free of any liability should they make an error.  In other words, 
no-one can sue them over their decisions; therefore, decisions will be binding in that sense.  They will have the 
effect on people’s lives of a judge and jury.  We need some idea about this delegation.  How often will the 
delegation be reviewed?  What sort of reviews will the people who have this power need to undertake?  
Delegations of this nature should be reviewed annually.  Checks should be undertaken on the work of those 
people and their decisions.  An explanation from the minister will be very welcome.  
Ms S.M. McHALE:  This clause relates to agencies such as the Departments of Health, Education and Training, 
and Justice and the Department for Community Development, which presently screen large numbers of 
employees.  The member for Churchlands is right about the importance of annually reviewing delegation 
instruments and the powers of delegation.  I am informed that it is the intention that the delegation instrument, 
through which the powers will be delegated, will be reviewed annually.  
Dr E. Constable:  I want the people reviewed, not just the instrument.  Does that mean the people will be 
reviewed also?   
Ms S.M. McHALE:  Yes.  The compliance standards will be reviewed.  I am also informed that it is not the 
intention to delegate the power for issuing a negative notice.  The power for issuing a negative notice will be 
contained within the screening unit.  
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Dr E. Constable:  The CEO is mentioned in the Bill, so will a person employed in that unit have the power 
delegated to him also?  
Ms S.M. McHALE:  The CEO of the screening unit or the department managing the screening unit will have the 
power to delegate to another public sector employee, who, in all likelihood, will be the CEO of the Department 
of Health -  

Dr E. Constable:  I thought the definition of CEO was the CEO of the department.  

Ms S.M. McHALE:  Yes.  I am sorry; the CEO of the department will oversee the screening unit.  

Dr E. Constable:  Will people in that screening unit not make the decision? 
Ms S.M. McHALE:  Yes; they will make decisions. 

Dr E. Constable:  Will the power be delegated to them?  I assume this clause refers to them as well.  Where is the 
delegation to those people, or is that assumed?   

Ms S.M. McHALE:  It is covered by this clause.  

Dr E. Constable:  That was not made clear.   

Ms S.M. McHALE:  No; sorry.  
Dr E. CONSTABLE:  The minister said this delegation referred to people in other departments such as health, 
education and justice.  Until now we have talked only about the unit in the department.  What will those people 
do with this delegation and whom will they be responsible to?   

Ms S.M. McHale:  In the unit?  

Dr E. CONSTABLE:  No; the minister referred to delegation to people in the other departments; namely, justice, 
education and other government departments and agencies.  That is the first time I have heard that those people 
are involved in these assessments and that any power can be delegated to them.  That opens up a whole new 
spectrum of activity under this Bill that I have not understood before.  Will the minister elaborate on whom those 
people are and what they will do?   

Ms S.M. McHALE:  I might be wrong but I thought I referred in my second reading speech to approved 
screening agencies as a cost-effective way of facilitating the implementation of this legislation.  

Dr E. Constable:  Perhaps you can tell us more about it.  

Ms S.M. McHALE:  Presently, departments such as health, education, justice and DCD undertake a significant 
amount of screening of their own employees because they are very large employers.  Their own screening units 
undertake a checking regime.  This power of delegation will enable the CEO to delegate to those screening units 
the power or the duty of the CEO under this Bill.  I am informed that the delegation instrument will set out the 
powers that may be delegated to the screening units.  I am also informed that it is intended that those screening 
units not be given delegated power to issue a negative notice.  That will be maintained within the central 
screening unit for very good reasons; namely, to ensure consistency of decision making, particularly because the 
issuing of negative notices will include the issue around charges pending and non-conviction charges.  An 
approved screening agency will not have the power to issue a negative notice.  It is likely that those screening 
agencies will be delegated the power to issue assessment notices.  
Dr E. CONSTABLE:  How many of these units will be in the public sector, and how will it work?  We need 
more detail than the minister has provided.  Will the minister advise whether the following example is correct?  I 
have been a teacher in a government school for 20 years.  Within five years I must have one of those 
assessments.  I assume I will apply to somewhere in the Department of Education and Training to be assessed, so 
I make that application.  Someone I am working with also applies and the research reveals something that is a bit 
untoward.  Will it then be referred back to the Department for Community Development because of the 
uncertainty about issuing the card?  It is possible that a negative assessment will eventuate, so it must be referred 
back to the department for consideration.  Therefore, the Department of Education and Training will provide the 
Department for Community Development with information on which to make a judgment.  How many of those 
units involving people making assessments about employees will be established throughout the public service?  
It sounds as though there might be quite a few.  If that is the case, the cost will be a lot more than first indicated 
and a lot more people will work in the area than the minister indicated.   

Ms S.M. McHALE:  In light of the discussions held so far, I do not foresee that it will go beyond the 
Departments of Health, Education and Training and Justice or the Department for Community Development, 
which departments presently screen agencies. 
Dr E. Constable:  What about the Department of Indigenous Affairs?   
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Ms S.M. McHALE:  No.  As the members says, if something comes up that is untoward, it will then need to be 
referred back to the central screening unit, which will determine whether a negative notice is issued.   

Dr E. Constable:  Is the example I gave you correct?   

Ms S.M. McHALE:  The teacher will apply in the first instance to the unit in the Department of Education and 
Training.   

Clause put and passed. 
Clauses 46 to 61 put and passed.   
Schedule 1 put and passed.   
Schedule 2:  Class 2 offences -   
Dr E. CONSTABLE:  In my contribution to the second reading debate, I raised some issues about schedule 2.  
Horrific crimes are listed under both schedules in this Bill.  However, one stands out for me that I would like to 
discuss with the minister; that is, the offence of leaving a child unsupervised in a vehicle, which is found among 
other offences that include murder, manslaughter and grievous bodily harm.  I agree that it is a terrible thing to 
leave a child in a car.  However, there is leaving a child in a car and leaving a child in a car.  Let us say that a 
mother has two children sitting in their car seats in the car.  She fills up her car with petrol and then leaves them 
in the car while she pays for the petrol.  Is that an offence?   

Ms S.M. McHale:  Sorry?   

Dr E. CONSTABLE:  Is that an offence? 

Ms S.M. McHale:  What’s that?   

Dr E. CONSTABLE:  The example I just provided.  It is very difficult tonight.  The minister has spent the whole 
time talking to her advisers and no time listening to us!  The minister should see if she can give us her attention 
for just 60 seconds while I ask her a simple question.   

Ms S.M. McHale interjected.   

Dr E. CONSTABLE:  We are tired and we all want to go home.  I am referring to the offence of leaving a child 
unsupervised in a vehicle.   

Ms S.M. McHale:  I know you are.   
Dr E. CONSTABLE:  Tell me when that becomes an offence.  Is leaving two children in a car while a mother 
pays for her petrol an offence?  

Ms S.M. McHale:  If a court determines that she is convicted of it, it would be an offence.   

Dr E. CONSTABLE:  It is contained in the same list of offences as murder and manslaughter.  I agree that 
terrible things can happen to children who are left in cars, and they should not be left in cars; I do not disagree 
with that.  However, it stands out as being perhaps a little different from some of the other offences on the list.   

The main issue I raised with the minister, and I will raise it again, is that of drug charges, particularly the 
trafficking of drugs.  I would like some more information about where we are going with that.  I do not think it is 
an offence that should be looked at like any other offence by the people determining whether it would lead to a 
negative assessment.  We should be listing here certain drug offences, including, for example, trafficking drugs.  
We do not want people convicted of those offences to be working with children.  

Ms S.M. McHALE:  This offence is contained in the Children and Community Services Act.  If somebody is 
convicted of the offence, the court will have assessed that the element of neglect associated with the offence 
warrants an assessment to determine the degree of neglect involved.  Bearing in mind, as somebody behind me 
said, that the child could die, leaving a child in the car could have fatal consequences.  It was included because it 
has implications for the appropriateness of that person to look after children and to be vigilant in the care and 
protection of children.  When the member puts it beside murder, I can understand her point of view, but I think 
we need to recognise that a conviction for this offence would suggest that there had been a considerable degree 
of neglect. 

I attempted to deal in my response with the question of drugs.  I am informed that the way in which drug 
offences are currently constructed can involve a range of different circumstances.  There could be trafficking, 
which could involve a small amount of drugs. 

Dr E. Constable:  So? 

Ms S.M. McHALE:  So to include - 
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Dr E. Constable:  That is all right; those people could work with children. 

Ms S.M. McHALE:  To include them in the list of class 2 offences picks up a broader range of possible offences 
than was intended to be appropriate or sensible.  The Bill provides that other offences can be taken into account.  
Therefore, there is a mechanism and provision for other offences to be assessed as part of this legislation. 

Dr E. Constable:  You are telling me that it is not necessary to itemise certain drug offences. 

Ms S.M. McHALE:  The way in which schedules 1 and 2 were constructed was very much around sexual or 
violent offences.  They were contained in that way, particularly in schedule 1 offences, because they provide for 
the automatic bar.  The Bill contains a mechanism to deal with drug offences.  I think that is the important point.  
There is a mechanism for those offences to be taken into account and assessed.  As long as there is a mechanism 
in the Bill for dealing with the offences, that is the most important thing.   

Mr R.F. JOHNSON:  I want the minister to clarify a couple of points.  She said that under schedule 1 the 
offences that meant an automatic bar are very serious offences, but we are talking about schedule 2 and class 2 
offences.  Quite honestly, I find some of the class 2 offences in schedule 2 just as horrific as class 1 offences.  I 
have a serious concern, in the same way as the member for Churchlands has, that nothing in the class 2 offences 
in schedule 2 relates to drugs.  There is the offence of leaving a child unsupervised in a car.  As has been said, a 
mother might have to leave her child in the car while she pays for petrol.   

Ms S.M. McHale:  Charges would probably not be laid in that example.   
Dr E. Constable:  It would have been if charges had been taken into account.   

Ms S.M. McHale:  Charges would not be laid in all likelihood. 
Dr E. Constable:  What? 
Mr R.F. JOHNSON:  The minister is becoming judge and jury again, as my colleague the member for South 
Perth said.  I do not believe that the minister is qualified to say that.  What is the penalty for leaving a child 
unsupervised in a car, because it comes under the minister’s legislation rather than under the Criminal Code? 
Ms S.M. McHale:  The penalty is $36 000 and imprisonment for three years. 

Mr R.F. JOHNSON:  That is under the Children and Community Services Act? 

Ms S.M. McHale:  Yes. 
Mr R.F. JOHNSON:  As the minister is obviously aware, that is a recent Act.  What was in the mind of the 
minister when she brought that Bill into Parliament concerning leaving a child unsupervised?  Was there a 
specific time frame?  Did it concern leaving a child unsupervised when a parent popped into a neighbour’s house 
to check on something or when she went to pick up another child?  It is a bit of a job getting a baby in and out of 
a baby seat in a car. 
Mr P.G. Pendal:  That is the same as murder; you have been told that because that is what is in the schedule. 

Mr R.F. JOHNSON:  Exactly, but it cannot be the same as murder. 
Mr P.G. Pendal:  One would not think so. 

Mr R.F. JOHNSON:  Murder is pretty definite. 

Mr P.G. Pendal:  It is a bit. 

Mr R.F. JOHNSON:  It is absolutely definite.  Murder is murder; a person is gone - someone has killed him.  
The minister wants it in the same schedule as leaving a child unattended in a car.  I do not condone leaving a 
child in a car but I know what it is like having young children around and trying to cope with them, and trying to 
do a job as well as picking up children from school, popping into the shops and paying for petrol - all those sorts 
of things.  What the minister has not included is anything to do with drugs.  We know that the Labor Party is soft 
on drugs.  This exemplifies the fact that it is soft on drugs because it is not even included in schedule 2.  We 
know that the Labor Party does not mind if people grow a couple of plants, roll their own cannabis and smoke 
their hearts out.  That is fine; they will get only a caution.  We know that the Labor Party is dead weak on drugs.  
I have a concern about someone who grows his own cannabis plants and almost smokes himself to death to get 
himself high.  The minister will allow such a person to work with children!  For goodness sake, why does the 
minister not amend this legislation so that anyone connected with the drug trade or who is a drug user is not 
allowed to look after children?  The biggest effect on children aged between two months and two years is from a 
mother who is an alcoholic or a drug taker. 

Mr R.C. Kucera:  Or a cigarette smoker. 
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Mr R.F. JOHNSON:  Or who had too many hamburgers!  They can have a very ill effect on a person’s health.  If 
we want to get stupid, let us get stupid.  It is all we expect from the Minister for Tourism. 

Ms S.M. McHALE:  I will comment briefly on leaving a child unsupervised in a vehicle.  The Children and 
Community Services Act makes it very clear that the circumstances have to be that a child becomes or is likely 
to become emotionally distressed or the child’s health becomes or is likely to become permanently or 
temporarily impaired.  Those are the circumstances in which a person could be found guilty of the crime.  
Concerning the example of the 30 seconds spent paying for petrol, if a child became or was likely to become 
emotionally distressed, those would be circumstances taken into account.  It is highly unlikely that when a 
person popped into a petrol station those circumstances might arise. 

We looked at the issue of drugs and consulted with the police about how it could be managed.  It was the advice 
of the police that the range of drug offences that exist are so broad that to include them in schedule 2 could 
widen the net that we were casting and that, given they would be picked up under other provisions, there was an 
alternative mechanism for dealing with offences when the circumstances were such that there could be a risk to a 
child.  We will obviously look at this area in terms of the review.  If this is correct and the Commonwealth 
introduces further drug charges that are specific to children, we will certainly amend the schedules to pick up 
those changes and to identify those drug offences that are specific to children, including those involving the 
supply and manufacture of drugs.  When those amendments to the federal legislation are passed through the 
federal Parliament, we will pick them up and include them in schedule 2.   

Mr R.F. JOHNSON:  This leaves the problem unresolved until the federal Parliament wants to deal with this 
issue.  We are dealing with Western Australian legislation in the House tonight.  Is this complementary or mirror 
legislation?   

Ms S.M. McHale:  No, but there are federal Acts that we must ensure are covered in the schedules.   

Mr R.F. JOHNSON:  No Act currently covers drugs in relation to child care or people in charge of child care.  I 
find it absolutely astounding that for the bulk of this evening and the latter part of the afternoon we have been 
dealing with a Bill that is serious and important, because it deals with the care and protection of children and 
with the people who are entrusted to look after children in Western Australia, yet neither schedule to the Bill 
includes anything to do with drugs.  Even if the Government wants to change the Bill later, why not now put in 
the schedule at least the offence of drug trafficking?  The Government is virtually saying to the world that people 
cannot look after children if they have committed murder, that they cannot leave children in a car, that they 
cannot have sexual intercourse with a child aged under 16 and that they cannot have carnal knowledge of an 
animal.  All these offences are covered in the Bill.  They are all very serious.  Equally serious is the offence of 
drug trafficking.  For goodness sake, is the Government so hung up on going easy on drugs that it is not prepared 
to include drug offences in the Bill?  The Government has said that this is an important Bill and that it is a 
priority of this Government and should be a priority of the Parliament.  The Bill involves the care, protection and 
safety of our children.  However, the Government will not include in the Bill any provision on drugs.  I suggest 
to the minister that if she wants to make this Bill respectable, she should recommit it and amend this schedule to 
include reference to drug offences.  We know that the Government does not mind if people smoke the odd 
cannabis joint or grow a couple of cannabis plants.  However, it has included nothing in the Bill on heroin or 
speed.  The Government is basically saying that it is okay for a drug trafficker to work in a childcare centre.  
Those people can push joints to the young kids.  If they get to them early enough, they can get them hooked.  
That is what the Government is saying by not including those offences in this schedule.  For goodness sake, the 
Government should have a bit of moral fortitude!  It should at least ensure that our children are protected from 
drugs.  The Bill protects children from other things, such as sex offenders or a mum who might leave her child in 
a car unattended, but the Government will not protect our children from a drug pusher of not just cannabis but 
also any sort of drug, even hard drugs.  The minister has been negligent in her duty to the children of this State 
by not including drug offences in this schedule.  I do not mind if every drug offence is included in the schedule.  
The minister complained that that would be too encompassing.  The police told the minister that there were too 
many offences and that it would make the net too broad.  The net can never be too broad for our children!   

Mr P.G. Pendal:  That is what clause 3 says.   

Mr R.F. JOHNSON:  Exactly.  We have argued about semantics tonight in some areas, but for an area that I 
believe to be absolutely crucial the minister will cock a deaf ear.  She will not do anything about it. 

Ms S.M. McHale:  I have already explained it to you. 

Mr R.F. JOHNSON:  No.  The minister will wait, pontificate and see whether the Commonwealth does anything.  
If and when it does, she might do something.  If this is a priority Bill of this Government, the minister should 
make it a good Bill and protect the children of this State from drugs.  She should try to take away the image that 
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people are clearly seeing now that the Government is soft on drugs.  This amplifies that which we have been 
saying for a long time; that the Gallop Labor Government is soft on drugs.  Tonight the minister is proving it by 
not including it in this Bill to protect our children. 

Schedule put and passed. 

Title put and passed. 
 


